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ive Count; @allpresent. Proceed. 


CEH S B. SHATTUCK, 


called as a witness by and on behalf of the plaintiff, hav- 
ing been previously duly sworn, resumed the stand and 
testified further as follows: 


Direct Examination (Resumed ) 


By Mr. Landrum: 

Q. Mr. Shattuck, I believe at the time of the noon re- 
cess you had just begun your discussion with us as to one 
of the problems which confronted you in your investiga- 
tion or determination of the value which might have to 
be paid by the government for this land in case the option 
were exercised. Before you go into that for us, will you 
tell us, just briefly, just what your investigation and 
studies were you made or what information you had 
available to arrive at your conclusion with relation to the 
value of the land? 

A. I had, as [ testified before, previously, made an 
extensive investigation of the prices at which land had 
sold in the vicinity of the Destroyer Base and in the vi- 
cinity of National City. And I, likewise, had made an in- 
vestigation of the leases on various tidelands along San 
Diego Bay. And, in addition to that, I had some experi- 
ence with submerged lands at the time I had appraised 
the Marine Base. [929] 

Q. Now, will you go ahead? 

A. That information, of course, I had in my mind 
at the time I was making this estimate of the condition 
of the land as it was back in 1942, at the time the Tavares 
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Construction Company assigned its two leases to the De- 
fense Plant Corporation and they commenced the con- 
struction of this shipyard. And in that connection, I 
figured that that land at that time was probably worth 
about $215,000. 


Q. That is, you first reached a conclusion as to the 
valuation of this land that the land was worth $215,000 
in 1942? 

A. That is, before the construction of the shipyard 
was commenced, and thereafter, as shown in Exhibit Q, 
there are certain items, which were items of construction 
and expense, that were incurred by the Tavares Construc- 
tion Company and paid for by the Defense Plant Corpora- 
tion, which became improvements to this site in December 
of 1944, And in that connection, I call attention to the 
following items that are shown in Exhibit Q— 


©) What iswthevexmibite which is in evidence inmaimc 
case? 

A, That is right; yeses That is, clearing and dredemc 
the roads, grading, bulkheads, spur tracks, sewers, tele- 
phone lines, water lines and air lines and power and light. 
I took all of those items, which totaled $468,752, to create 
an [930] improved piece of harbor land such as was there 
in December of 1944, and upon which the shipyard itself 
was constructed. In other words, they started out with 
raw land and wound up with a piece of improved land, 
which would indicate from a summation or cost point that 
the land, as of December 23, 1944, as improved and after 
the government expended this money, was then worth in 
round figures $720,000, about $11,500 an acre, or about 
26 cents a square foot. [931] 
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Q. That is after this amount of money had been 
spent? 

A. After the government had spent this money. 

Now, then, my next consideration was, in considering 
the question of whether this lease and option of the Ta- 
vares Construction Company had a value in the market, 
was to determine what the probable price was that the 
Tavares Construction Company would have to pay, as- 
suming that option would come into being, and as near as 
I can figure it, because it was unknown exactly what price 
they would have to pay for the land, because it was being 
condemned and, therefore, I had to rely on an estimate of 
value, which I made myself, it would appear they would 
have to pay right in the neighborhood of $2,400,000, 
which would be the probable option price which they 
would have had to pay the government, assuming they 
had the right to exercise that option. 


The next question I was interested in investigating was 
what, in the open market on that date, would have been 
the most likely price a well-informed person would have 
paid for the site, the machinery and these facilities, be- 
cause if in the open market one would not pay $2,400,000, 
then that option could have no value in the open market, 
because there would be no profit on it. J made an esti- 
mate in that regard, and in considering that I had to go 
back and consider what this machinery and what these 
facilities were like, and to what extent they had been 
used, and to form an opinion as to whether [932] or not 
the arbitrary rates of depreciation which had been set 
up in the contract itself reflected what was the actual 
economic situation of the property in the open market. 
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That is, arbitrary depreciation is one thing. Actual de- 
preciation and obsolescence in the market is another. 

For instance, and by way of illustration, there are four 
wet docks that were created. Assuming the condition 
where there was no war involved and we were back on 
a peacetime economy, it is my opinion there would cer- 
tainly be no use for four wet docks in a city the size of 
San Diego. There would possibly conceivably be use 
for one, so it is conceivable that an informed buyer, who 
was figuring on the use of the property for industrial 
purposes, would be willing to pay the full cost of one wet 
dock; in other words, he would make some allowance 
for that. I would also take into consideration the fact 
that most of this equipment and machinery had been used 
probably seven days a week and maybe as much as 20 
hours a day; in other words, practically constantly during 
the war, because they were working all the time. 

Q. Now, I believe you said in that connection that 
you had, for your information, the letter from Mr. Eisen- 
man, which I believe is in evidence in this case as Ex- 
hibit 4, did you not? wee y CS, 

Q. And what did you find in that letter with relation 
[933] to this depreciation? 

A. Well, it seems to me that in that letter the remark 
was made to the effect that the yard had been used, very 
heavily used, and, in effect, practically the full use value 
of the equipment had already been used up, and that is 
an item I think that any informed buyer would have care- 
fully considered. They would have gone carefully over 
that batching plant to make sure as to just what condi- 
tion that was in, and so, taking all those things into con- 
sideration, it was my conclusion that in the open market 
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this particular piece of land on the 23rd day of Decem- 
ber, 1944, and the machinery and equipment, as a unit, 
would not have had a market value in excess of about 
$1,985,000. And that being the case, it was my conclu- 
sion that the option itself, even assuming it came into 
being, had no market price which it could command, be- 
cause it would cost one more to obtain it from the United 
States of America than it actually would be worth in the 
market. 

©. Now, let’s take up the lease portion of this Ex- 
hibit W. You understood that it contained some sort of 
a provision with relation to their having a lease on it up 
until 1947, with an option for an additional two years? 

A. That is right. 

©. What did your studies develop with relation to 
their leasehold interest? [934] 

A. With relation to the leasehold interest, it was my 
opinion that the terms of it were very uncertain and con- 
jectural, so far as any possible purchaser was concerned. 
In other words, in the first place, it was not assignable, 
they could not pledge it or sell it without the consent of 
the Defense Plant Corporation, and the country was in- 
volved in war, where the government itself needed those 
kinds of facilities, and, therefore, it appeared doubtful 
that such a consent could be obtained. 

Likewise the lease provided that this site, and this yard, 
and these facilities could only be used for the construction 
of boats for the government, and that if at any time it 
was not so used, the government had an option under 
paragraph (b) of paragraph 14 to transfer these facili- 
ties to any other department of the government, and if 
it elected, if the government should elect to do so, the 
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lease could be canceled and no option could be had, and, 
therefore, you might say that the person who had this 
lease was merely there at the will of the government. 

Q. You have heard some discussion here with rela- 
tion to their having a right to use that rent-free, have 
you not? Ee ece 

QO. What did you find out with relation to that? 

A. Well, from some correspondence which I had, and 
which came to my attention — [935] 

Q. That is this Exhibit 4 in this case? 

A. I believe that is the exhibit number, yes. 

OO: Allsright. 

A. It is indicated there that they had reached an 
agreement, apparently, as to the rental that would be 
charged where the facilities and the yard were used for 
private work, which was set at the rate of 10 cents a 
man-hour, and I assumed, in analyzing the question of 
whether the lease and option had any value in the market, 
that if this yard were to be used for private work of any 
kind, that there would be a very substantial rental that 
would have to be paid, and that if they were not building 
boats for the government and if they didn’t have private 
work, why, under the terms of the lease the lessee was 
still obligated to pay the insurance, to pay the taxes, to 
pay the upkeep, and to maintain the property, which 
would amount, in my opinion, to a very considerable sum 
of money, from the standpoint of expense, and those are 
the matters that I considered. 

©. In other words, it 1s your understanding of Ex- 
hibit W that they only had the use of the yard rent-free 
when they were constructing boats for the government? 

A, Wes. 
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Q. Now, did you ascertain the extent of their further 
obligations to the government to construct boats? 

A. Well, my information that I uncovered was that 
[936] they had practically completed their contracts, they 
had two boats that were yet to be completed, that is, as 
of December, 1944, and that apparently their work in that 
regard was tapering off. Also in—I forget which that. 
exhibit number is,—but referring again to one of those 
letters, and I believe I will get the number of it—anyway, 
in one of those letters it was indicated by the Tavares 
Construction Company that they had used some 7,000,- 
000 man-hours of labor in 1943 and that had decreased 
to an estimated number of man-hours in 1944 of only 
2,000,000 man-hours, which shows that only a very small 
amount of work, as compared with the previous year, 
was done, and I think that an informed person, thinking 
about buying a lease and option of this kind involving 
a shipyard of this character, would have certainly given 
serious consideration to that fact. [937] 

Q. Now, Mr. Shattuck, in your study of Exhibit W, 
which recites, at the top, ““Plancor 407,” did you find any 
provision in there with relation to the consideration which 
the Tavares Construction Company gave for that agree- 
ment? Do you find in there anything about their going 
to have a supervision fee? 

A. No; there was nothing in that agreement that I 
found with reference to the Tavares Construction Com- 
pany being allowed anything for a supervision fee. 

QO. Now, let me ask you whether or not, from your 
experience that you have given us here in the general real 
estate and appraisal business and your own personal in- 
vestigation upon these lands and your own _ personal 
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studies, you have an opinion with relation to the market 
value of the interest of the Tavares Construction Com- 
pany and associates, which they have in this action by 
virtue of the so-called leasehold interest, coupled with an 
option, known in this case as Exhibit W. 

my. Yes; I have an opimion. 
Q. Tell this court and jury what it is. 

A. In my opinion, it was zero, that is, nothing. 

QO. Mr. Shattuck, just sketch briefly for us your 
reasons, other than those that you have given us, for 
expressing the opinion that that lease couldn’t be sold on 
the open market for anything. 

A. Well, it is my opinion that the whole thing was 
too [938] speculative and conjectural; that there was no 
assurance there for any possible purchaser that he was 
going to be allowed to utilize this property because of 
the various provisions of the lease itself or the document 
itself. And, further, it was my opinion that the option 
was of no particular value because of the reason that I 
have already expressed; it would cost more than you 
could realize out of it. 

Q. Did you analyze that Exhibit W from the stand- 
point of whether or not if that option would ever come 
into being, a purchaser would ever even consider that? 

A. Yes; I think they would have and I based that 
information which came to my attention particularly 
through this series of letters by which it was indicated. 
prior to December 23, 1944, that the option wouldn’t 
come into being because the Navy had already pretty 
strongly indicated its intention not to take it over and, 
therefore, there was practically no likelihood, in my 
opinion, of that option ever coming into being, Appar- 
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ently, the government was about to proceed under its 
rights under Section (b) of Paragraph Fourteen. The 
government reserved to itself a right to transfer this 
site and these facilities and this machinery to any other 
department of the government if it needed it and, ap- 
parently, it elected to do that. And I think a purchaser, 
in considering this option, would have investigated all of 
those things and given very careful consideration to 
them, [939] and I think he would have reached the con- 
clusion that it was worth nothing. And that is the opin- 
ion I reached. 

Mr. Landrum: All right, gentlemen. You may cross 
examine Mr. Shattuck. 


Cross Examination 
By Mr. Monroe: 


Q. Mr. Shattuck, I was interested in your statements 
about privately owned tidelands and I wondered if you 
and I mean the same thing when we talk about tidelands. 
Do you have reference to that land which lies between the 
mean high tide line as established by the Army Engineers 
and the pierhead line? A. Not necessarily. — 

Q. Well, that is what I wanted to be sure of. I 
wanted to know whether we were talking about the same 
thing. I think you mentioned something of some lands 
either in the Bay or around Coronado as being submerged 
lands or something of that sort. What did you refer to? 

A. I might point out on Exhibit K the Coronado 
Heights land which I appraised for the Spreckles Com- 
pany. There was a good deal of land on the easterly 
shore of that upland which, during high tide, was covered 
with water, and the land itself extended out to the mean 
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high tide line, to the edge of the Bay. The same thing 
was true on some portions of the hog ranch property 
which I appraised for Spreckles. The actual [940] own- 
ership of the land extended to the mean high tide line, 
which would, be the same as the bulkhead and pierhead 
line. Certain portions of that ownership, however, were 
such a low elevation that at high tide they were covered 
by water from the Bay. Likewise, the same thing was 
true of much of the land that was in the Destroved Base 
before that fill was made out there. In other words, there 
were certain sloughs and so forth that extended back to- 
ward the Bay and, during periods of high tide, that 
water ran in and covered over much of those lands, which 
you might say were mud flats, referred to as tidal flats 
and frequently referred to as tidelands, though perhaps, 
technically, not tidelands in the sense you are thinking 
about as being lands between the bulkhead and the pier- 
head line. 

Q. I was perhaps being a bit technical, but the lands 
which you referred to, then, were lands which went to 
the mean high tide line? me That is riehie 

Q. And what we have spoken of as the tidelands 
which are referred to in the statutes relative to State 
tidelands. They start at that point and go out to the 
pierhead line, is that right? 

A. In most cases, that is true. In some cases, that is 
not true. For instance, take in the Los Angeles Harbor 
Area, where they established the Inner Bay Exception 
Line. That [941] was a line that was adjudicated and 
left certain lands in private hands between that adjudicated 
line and the old high tide line, which were at one time 
actually tidelands in the sense that you are thinking about, 
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and those are lands that are in private ownership. I just 
appraised one piece for the Bannings, that the City of 
Los Angeles was buying, at the west end of the West 
Slip in the West Basin, which was very definitely tideland. 

Q. Then, there was nothing that you had reference to 
around San Diego Bay that was outside of the mean high 
tide line, that is, on the water side of it? 

A. No; I think there was nothing that, you might say, 
was seaward of the bulkhead line or the mean high tide 
line. However, along the westerly side of San Diego Bay, 
there at Coronado Heights and on the hog ranch and also 
on the Coronado golf course land, on the Bight and on 
the Bay, the mean high tide line and the bulkhead line 
and the pierhead line are all the same until such time as 
the Army Engineers cause some realignment to be made. 

QO. What you mean is that there hasn’t been any pier- 
head line established, is that right? 

Pe hats Fioht. “In other words, they haven’t 
dredged in there yet and it is virgin territory and it is 
impossible to tell at this time where they will establish 
those lines. 

Q. Those pieces that you have referred to are inwest, 
[942] near the deep water channel? 

A. They are as near the deep water channel as the 
subject property in so far as the water which is immedi- 
ately adjacent to them is concerned. What I have refer- 
ence to, in order to make myself clear, is that the water, 
which is known as Area A of the subject property, was 
actually shallow water, or it was at least in 1942, and the 
same thing is true with water about the same depth and 
adjacent to the old hog ranch, and the same thing was 
true along the northerly side here of the land, which was 
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a portion of the old Coronado golf course. In other 
words, they all required a certain amount of dredging 
before they could be used for shipping. 

©. You have mentioned something about some land 
to the north side of Mission Bay. To what land do you 
have reference? 

A. | had reference thenemto»a piece of groundieiha: 
used to belong to a party here by the name of Nunn, as 
I recall it. It is in the neighborhood of something like 
100 acres. That was land which, during periods of high 
tide, would be flooded by the tidewater. However, that 
Jand was all landward of the mean high tide line. 

Q. Then, that is not tideland as we have used the 
term here? 

A. Not tidelands in the technical sense that you are 
thinking of and as lying between the bulkhead and pier- 
head [943] line. 

©. Now, do you know of any lands between the mean 
high tide line and the pierhead line, fronting on deep 
water, that was salable in 1942? 

A. That was salable in 1942? 

Om UG: eaco ee leuniiik so. 

QO. Well, what? 

A. I think that the Banning piece on the west slip 
of the West Basin in Los Angeles was available in 1942. 

Q. How big a piece was it? 

A. My recollection of it offhand was that it was about 
in the neighborhood of 20 acres. 

Q. Now, was that between the mean high tide line 
anc themprerhead liner a. Yes; it was. 

Q. And that was in private ownership? 

A. Yes; it was. 
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QO. And when did it become in private ownership? 

A. At the time they established the Inner Bay Excep- 
tion Line in the Harbor of Los Angeles. 

©. That is. in re-establishing lines, that was a piece 
that had theretofore theoretically been inside the mean 
high tide line and was found to be outside, is that right? 

A. Yes, sir. In other words, frequently in a bay 
they [944] adjudicate or change the mean high tide line 
and, if someone, perchance, happens to have a piece of 
property that is in the right location, he becomes the 
owner of it. 

©. What was that piece used for? 

A. That piece, in 1942, was not in use. It was in 
private ownership. But it was harbor land available 
for use. 

©. Do you know of any other piece at that time? 

A. Yes; there were other lands that were lands which 
had been tidelands. The site of the Richfield and Rio 
Grande Oil Company terminal in Long Beach Harbor is 
another piece of privately-owned tideland. 

Q. How big is that? 

A. JI don’t recall offhand. My recollection is prob- 
ably five acres. 

Q. Do you recollect any others offhand? 

A. Well, to give you specifically the piece, it is rather 
difficult for me to do. I know that in the San Francisco 
Bay area there are quite a few parcels of land there, that 
run out to fairly deep water, that are privately owned, but 
TI cannot give you the exact location of this property. 

Q. You wouldn’t be able to say whether those pieces 
actually went out to the pierhead line or not, however? 

A. I believe in those particular locations the pier- 
head [945] lines have not yet been established. 
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OF Lets ficire thareiicueas moment. Let’stalema 
situation where say you and I own a piece of land that 
goes down to the mean high tide line and may be partially 
submerged, and the bulkhead and the pierhead line have 
not been established, and along comes the Engineers and 
establish a bulkhead line out quite a ways, and out a 
little farther they establish the pierhead line, and then 
they come along and dredge and fill in between the bulk- 
head line and the mean high tide line. You are not along 
on the ocean front, are you? 


A. No. But you are in close proximity to it. And in 
that situation you might not be any different than you are 
on these lands we are talking about here, where you 
are back of the bulkhead line, where your property ex- 
tends around 1400 feet at a maximum back of the bulk- 
head line. So you are quite a distance from the water 
there, too. So it really doesn’t make a great deal of 
difference. The fact that you are in close proximity and 
where you can get out to the water is the thing that is 
important. 


Q. The subject lands, however, do run out to the pier- 
head line? A Waters true. 


©. And between the bulkhead line and the pierhead 
line they can’t fill? [946] 

A. Between the bulkhead line and the pierhead line 
they can’t do anything without the okay of the United 
States Army Engineers. That is like a public highway. 


©. J am not sure that I understood you, and correct 
me if I didn’t, as to the status, as you understand the 
land to be, of your first valuation. My recollection of 
what you said wasn’t too clear. Were you assuming that 
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at the time of your first valuation, when you gave the 
figure of $251,000, that land was filled? 


A. Yes, sir; it was filled back of the bulkhead line. 


Q. That was what I wasn’t clear on. In other words, 
you understood the fact to be that the filling of the land 
itself was some time prior to the Tavares contract? 

A. That is correct; that land was filled from the 
spoil that was dredged from the main channel at the 
time it was deepened. And at the time I took that into 
consideration, in 1942. In other words, before Tavares 
started in on this construction work on this shipyard, 
Parcel A was not dredged except for the dredging that 
had been done by the San Francisco Bridge Company. 
But the land back of the bulkhead line had been filled 
with this spoil from the main channel. 

Q. That filling in and dredging of the main channel 
was in 1938, was it not? A. That is right. 

Q. And that was at the time they made the deal be- 
tween [947] National City and the government and gave 
the government 90 some acres of land, and the government 
didn’t dredge it, is that right? 

A. As to those facts, I can’t testify because I am not 
familiar with them. 

QO. Anyway, it was 1938? 

A. Yes, sir; that is right. It was somewhere in that 
neighborhood. And this land back of the bulkhead line 
was what you would call rough filled. 

Q. Inany event, in making your valuation, you did not 
eliminate that filling but took it into consideration? 

A. Oh, no. 
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Q. In other words, you took the land just as it was, 
then? 

A. That is right. Without the roads, without the 
bulkheads, without the sewers, without the water, without 
the lights and without the power, it was just a raw ptece 
of. you might say, harbor land that was yet to be de- 
veloped. [948] 

Q. So you eliminated from that figure any improve- 
ments that the San Francisco Bridge Company put on it? 

A. That’s right. I testified that it was my opinion 
that this land in 1942 had a value of $251,000, exclusive 
of the work— 

@.. lsee: 

A. —of the San Francisco Bridge Company, but in- 
cluding the spoil or fill that was placed upon the land 
back of the bulkhead line taken from the main channel at 
the time it was dredged. 

Q. You have testified that at some time or other in 
your investigation you found that a portion of these 1m- 
provements, as they are indicated on this model here, had 
been removed? A. No, I don’t think I testified— 

Q. I thought you stated that at some time or other 
you found, in making your observations, that the Navy 
had then taken over and that a part, at least, of the im- 
provements had been removed? 

A. Oh, yes, I know what you are referring to now. 
Mes, that is true, thateausmmestinie I went to look Waimea. 
property again, which was a few weeks ago, the Navy 
was in possession and had made considerable changes so 
that if one went there today they would not have found 
the picture as indicated by this model. [949] 

Q. Did you know when the dismantling of the im- 
provements as shown on here was started ? 
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Mr. Landrum: Just a moment. That is objected to, 
if the court please. We are concerned here, in so far as 
counsel’s clients are concerned, with the valuation on 
November 10, 1942, so it does not make any difference 
what occurred subsequent to that time. As to Tavares, 
it is December 23, 1944. I feel it is not proper to go into 
anything the Navy has done subsequent to that time. 

The Court: Objection sustained. 

Mr. Monroe: That is all. 

Mr. John M. Martin: If the court please,— 

mite Cownt: Yee 

QO. By Mr. John M. Martin: Mr. Shattuck, had the 
United States Government entertained on the 23rd day of 
December, 1944, the same opinion that you have expressed 
from the witness stand as to the value— 

dite Court: S)tst.a moment. 

Mr. John M. Martin: Will you read as far as I have 
gone? 

(Portion of question read.) 

Mr. John M. Martin: May I just start my question 
anew, your Honor? 

The Court: Yes, start it again, Mr. Martin, and we 
will proceed with this room this way for a few minutes. 
We want the air, but we must conduct the proceedings in 
court so that [950] they will be intelligible. Leave the 
windows open for a while, and if there is not much 
activity in the air we can have the benefit of the fresh air. 
Otherwise, we will have to close them. 

Q. By Mr. John M. Martin: Mr. Shattuck, had the 
United States government on the 23rd day of December, 
1944, been of the same opinion as that which you have 
just expressed from the witness stand relative to the fair 
market value of the lease and option rights held by Con- 
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crete Ship Constructors, do you know of any reason why 
they would have thought it necessary to condemn in this 
action, under date of December 23, 1944, the lease and 
option then held by Concrete Ship Constructors? 

A. Yes. J think that would be required, to include the 
Tavares Construction Company as a defendant in the 
action because they had an apparent interest in the 
property. 

QO. Why couldn’t they, under your understanding of 
this lease, merely have notified the Concrete Ship Con- 
structors that they intended to exercise their right of 
priority that you have discussed at length, as set forth 
fide tire leases. 

A. Well, of course, that goes into the realm of specu- 
lation there, as to why they did. They elected to condemn 
instead of exercising their rights under paragraph (b). 
It would appear from the correspondence that they de- 
sired to exercise their right under paragraph (b), but 
apparently were [951] resisted by the Tavares Construc- 
tion Company, so they elected to condemn. That is the 
way I would look at it. 

©. So it is your understanding that under the lease 
the government had a right, through exercising its priority 
rights therein granted, to merely take over and use this 
property, and thereby end and terminate all rights of 
Concrete Ship Constructors? 

A. I don’t think there is any question about it. 

©. It is upon that understanding of the agreement that 
you have based your testimony in this case? 

A. No, not at all. That is just one of the elements. 
In other words, it was my opinion that any informed pur- 
chaser would have carefully considered every clause of 
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that lease, as well as the property, the machinery and 
facilities, they would have looked at it from every angle, 
and from any angle they looked at it, I think they would 
come back to the same conclusion, that they would pay 
nothing for it. 

Q. You don’t think it would have made any difference 
to a purchaser if you, as a broker endeavoring to sell the 
lease and option, had calculated the fair market value as 
of January 1, 1950, and endeavored to explain to a pro- 
spective purchaser the fact that he had the right to pur- 
chase on January 1, 1950, and that that was one right 
that the government could not preclude him from exercis- 
ing, no matter what kind of a notice they served? Is 
that in accordance with [952] your understanding? 

A. No, I never read anything like that in the lease, 
that they had a right to buy the lease on January 1, 1950. 

©. You read in the lease under paragraph 12, that was 
granted for a term of years that was to expire or terminate 
on December 31, 1949, with an automatic option for re- 
newal on December 31, 1949? 

A. I think you are mixed up there, counsel. The 
lease provides— 

Q. Will you turn to paragraph 12, please? 

A. The lease provides that the term should end on 
December 31, 1947, and be automatically renewed until 
December 31, 1949, and the lease further provided in 
paragraph 12 that it could be canceled by either party, 
providing the property was no longer needed for the con- 
struction of boats for the government, and there is set 
up in paragraph 12 a method of arbitration for settle- 
ment of that question if there was any difference of 
opinion between the parties, as to whether the property 
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was needed for construction of boats for the government, 
and it also provided in paragraph 14 in clause (a) that 
the government itself could cancel provided the contracts 
to build ships by Tavares had been substantially com- 
pleted, or provided it were terminated before they were 
substantially completed; and it also provided in paragraph 
(b) of paragraph 14 that if the government required 
priority [953] for this site, machinery and facilities for 
its self or any other branch of the government, it could 
cancel this lease. 

©. Don’t you think we might reconcile our ideas a 
little more readily if we stick to the one question of 
priority until we have finished with that question? This 
is a rather voluminous agreement, and I want you to dis- 
cuss all of its terms, but for the moment let us talk about 
the right accorded the government of priority, and see if 
you and I have the same understanding as to what the 
lease says on the subject of priority. 

Is it your understanding that if the government on 
December 23, 1944, had said, “The government will now 
exercise its rights to priority use of this lease,” that that 
action on the part of the government would have ended 
all rights of Vwe™@oneretes Sip Constructors tinder this 
lease? 

A. So far as occupying and using these facilities were 
concerned, yes. 

Q. As you read this lease, when the date December 31, 
1947 was reached, commencing in paragraph 12,—by the 
way. do you have a copy of this lease, Mr. Shattuck? 

A.” 4. fave an outhne @mit here, so that | ani prey 
familiar with it. 


The Court: You had better take this copy. 
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Mr. John M. Martin: I do not like to deprive the 
court of its copy. [954] 

Wire Court: Sates all right. 

The Witness: I am familiar with it. 


©. By Mr. John M. Martin: JI am handing the wit- 
ness a copy of Exhibit W. Now, directing your attention 


to paragraph 12, where it states: 


“TWELVE: Subject to termination upon the terms 
hereinafter in this paragraph TWELVE provided, De- 
fense Corporation hereby agrees to sublease the Site 
and to lease the Facilities and Machinery to be 
acquired hereunder, and does hereby sublease the 
Site, and leases the Facilities and Machinery to be 
acquired hereunder, to Lessee and Lessee does hereby 
lease and sublease the same from Defense Corpora- 
tion for a term ending December 31, 1947, which 
term, upon its expiration, shall be automatically ex- 
tended, subject to similar termination for an addi- 
tional period ending December 31, 1949.” 


Now, is it your understanding that had no condemna- 
tion been filed and had no notice been served by either 
party that upon the expiration of the lease there, the first 
period, December 31, 1947, that Concrete Ship Construc- 
tors could have on the first day of January, 1948, elected 
to purchase? [955] 


A. No, they certainly could not; not under that. 

Q. And is it your understanding that upon the expira- 
tion of the term ending December 31, 1949, that the lessee 
could on January 1, 1950, have elected to purchase? 


A. No, he could not; not in my opinion. 
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©. You did not understand, and do not understand 
now, that the lessee had any such right? 

A. No, he had only a right to purchase that equip- 
ment, in my opinion, under two conditions; one, that the 
lease was cancelled under Paragraph Twelve or, two, that 
it was cancelled under clause (a) of Paragraph Fourteen. 
Otherwise, they had no option. 

Q. If that be your understanding, then I direct your 
attention to Paragraph Fifteen of Exhibit W, which 
states, ‘Upon the expiration or termination of this lease 
or extension thereof pursuant to Paragraph Twelve 
hereof,’—now, just stop for a moment with the portion I 
have read. Is the date, December 31, 1947, to which 
I have directed your attention in Paragraph Twelve an 
expiration date within the meaning of the first sentence 
OL Patagrapimeniitecm: 

A. I think that the word “termination” there refers 
to the termination or cancellation of the lease pursuant to 
that paragraph. 

Q. I direct your attention again to this copy of the 
lease, and I wish you would take it, 1f you don’t mind, 
and I [956] direct your attention to the meaning of the 
word “expiration” as used in Paragraph Fifteen: 

“Upon the expiration or termination of this lease,’— 

A. ‘“—pursuant to Paragraph TWELVE.” 

Ome Ys. Acs ites: 

Q. Paragraph Twelve provided, did it not, two expira- 
tion dates, one December 31, 1947, and a second, Decem- 
ber 31, 1949? A. Witatas right. 

Q. Both of those dates, as you understand it, were 
expiration dates? Poe Vhat’s right. 
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Q. So that upon the occurrence of either one of those 
dates, the option under Paragraph Fifteen would have 
come into being? 

A. Not according to my understanding, no. 

QO. Upon what do you base any contrary understand- 
ing? 

A. On the fact that these facilities are owned by the 
United States of America, and that it reserved to itself 
the right to transfer these facilities, this site and this 
machinery, to any other branch of the government, if it 
needed the priority for same, and that it wasn’t giving an 
option to Tavares except under two conditions. 

QO. Now, the priority provision that you speak of is 
in [957] Paragraph Fourteen, so I- direct your attention 
to Paragraph Fourteen of the lease, which reads in part: 

“Defense Corporation, by notice in writing with 
the approval of the Maritime Commission noted 
thereon, may, in addition to all other rights with 
reference to termination under paragraph TWELVE 
hereof, cancel this lease or extension thereof, in the 
event (a) all or substantially all of Lessee’s contracts 
with the Government, at any time outstanding, for 
the construction of concrete barges and other boats 
shall be terminated or cancelled prior to completion, 
or (b) the Government shall request priority for 
itself or others with respect to the use of the facilities 
to be provided hereunder and Lessee shall fail or 
refuse to give such priority.” 


Is it your understanding that in the event lessee gave 
such priority pursuant to such a request, so that the lessee 
was not in default in that respect, that nevertheless the 
lease ended merely by virtue of the request for priority? 
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A. Well, if they made such a request, so far as Tavares 
Construction Company was concerned, they would be out. 
QO. Well, now, let’s follow that along. Upon what do 
you base that conclusion? You say they would be out. 
They would still have the right to exercise their option 


on either January 1, 1948, or January 1, 1950, would: 


they not? [958] 

A. Not the way I would read it. 

Q. Why not? That is what I am trying to get to- 
gether on with you, Mr. Shattuck. Will you explain to 
me why? 

A. Well, it may be that your question of why illus- 
trates why I think this lease, coupled with an option has 
no price in the open market, for the reason that it is so 
conjectural and subject to so many interpretations and is 
so speculative that I don’t believe any informed purchaser 
would dare to buy it. In other words, I apparently read 
and look at it in one way as a layman, and as a realtor, 
and as one who has to analyze leases, for one thing, from 
the standpoint of the fellow who is going to operate under 
them: and you, apparently, read it in some other way as an 
attorney, and perhaps if some other lawyer read it, he 
may read it some other way, and so you get into a law 
suit, and when you talk about a price on the market, 
nobody wants to buy a law suit, and so nobody wants 
to buy it at any price. 

Q. Then point out to me any provision in this case 
where there is not set forth in plain English language the 
rights of the parties. 

Ae Well, { think that Wwean read Enelish, and ) age 
carefully reread this lease dozens of times, and apparently 
you have, too, and apparently get a different interpreta- 
tion on the meaning of certain words. 
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©. Iam trying, Mr. Shattuck, to get before the jury 
[959] wherein we differ, if I can, and I solicit your aid 
in that respect. 

A. I will be very glad to help you, sir. 

©. It is your understanding, I take it, that Concrete 
Ship Constructors would be out, and by that expression you 
mean they would no longer have any right of any char- 
acter or nature whatsoever, in the event the government 
exercised its right’of priority?’ 

A. That is my opinion. . In other words, I think the 
Tavares Construction Company, under the terms of this 
agreement, was merely there as an operating manager and 
agent for the United States of America, building ships 
for the war effort. 

©. Why, then, did the lease. contain the provision, 
“and Lessee shall fail or refuse to give such priority”? 

A. Well, because, and then you may say quite appar- 
ently from the correspondence they did contend they had 
some right there, and the government had to be in a posi- 
tion because of the war to make—to take immediate action. 

Q. I will admit, for the purpose of discussion, that’ 
the Concrete Ship Constructors -did contend they did. have 
a right. But let’s get back to the meaning of these few 
words, ‘‘and Lessee shall fail or refuse to give such pri-- 
ority.”’ What could have been the object of putting such a 
proviso in this lease, if they. were to lose all their rights 
not: [960] withstanding the fact they did give such 
priority? 

A. J don’t know. I didn’t write the lease, but, as 
I interpret it. under that clause the government certainly 
reserved for itself the right to take these facilities and 


1134 Tavares Construction Company, Inc., et al., 


(Testimony of Charles B. Shattuck) 


ask the Tavares Construction Company to step out of the 
picture and turn them over to others to run and operate. 
©. Now, you say they reserved the right to take them. 
Let’s be more accurate, | Wieaercement says, “or (bp) "the 
Government shall request priority for itself or others with 
respect to the use of the facilities to be provided here- 
under,’ — A. That’s right. 
Q. So the priority right had only to do with the use? 
A. That is all the lease had to do with, is the use, too. 
QO. So that if the government exercised its right of 
prior use of the facilities and machinery, as it had a right 
to do, and the Concrete Ship Constructors accorded such 
priority when requested and the United States government 
continued in possession and retained such prior use until 
the termination of the lease, on December 31, 1949, what 
is there in this writing that you find that says that Con- 
crete Ship Constructors could not have had the right to 
purchase on the expiration of that lease, according to its 
terms on, to-wit, December 31, 1949? In other words, 
what is there in there that would have kept Concrete 
Ship Constructors from stepping [961] up and saying to 
the United States government, “We are now ready to 
purchase this shipyard, complete with its facilities, and it 
was your duty under the contract to pay all insurance, 
taxes and upkeep on it for the entire five-year period since 
December 23, 1944, when you first commenced to use it.” 
What is there in this agreement which to you, and under 
your interpretation, bars the Concrete Ship Constructors 
from saying on January 1, 1950, “Here is our option 
price. We have calculated the depreciation in accordance 
with our lease agreement, set forth on Exhibit Q, and 
after that credit and reduction of the option price, we, 
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on January 1, 1950, demand a deed to this property’? 
Just tell me and tell the jury in your own way, and I 
don’t want to interrupt you, anything and everything that 
you think that would have precluded the Concrete Ship 
Constructors from electing to purchase on January 1, 1950, 
merely because the government had exercised the right of 
priority? lLet’s limit it in this question to the govern- 
ment having requested the right of priority. 

A. Well, I would answer your question or statement 
in this way, that under paragraph (b) or clause (b), 
rather, of paragraph 14, the government reserved to itself 
the right to use for itself, or for others, this particular 
property, and they elected prior to the expiration date to 
do so, and, therefore, there was no option because they 
forestalled it [962] by their own action. The govern- 
ment did not grant the option. As I understand that 
lease, there were two things that had to happen before 
the option ever came into being, and it didn’t come into 
being, and because it was speculative in that respect, in 
my opinion, it had no value, was worth nothing. And 
even assuming—even assuming that your position is cor- 
rect, that my interpretation is wrong and yours is right, 
and they had that option, it is still my opinion it is worth 
nothing because they would have had to pay more for the 
site and for the used facilities and machinery than the 
entire property was worth or would have been worth in 
the open market. 

©. Have you calculated what the option price of the 
facilities and machinery would have been on January 1, 
1950? A. No, not in 1950, but— 

Q. Will you turn to Exhibit Q and very quickly dis- 
cuss with me,—do you have a copy of Exhibit Q, Mr. 
Shattuck? A. Not with me. 
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Q. Turning to the last page of Exhibit Q, I direct 
your attention to Schedule 1. The original cost there 
shown is $1,999,000 odd. That was a class of improve- 
ments relative to which the depreciation was five per cent; 
is that correct: A. The arbitrary rate, yes. 

©. As set tonthmimete lease: 

AY That's right (963) 


©. So that if the lease had run five years from Decem- 
ber 23, 1944, until the exercise of an option on January 1, 
1950, there would have been five years additional deprecia- 
tion at five per cent per year, or a total of 25 per cent, 
and, therefore. you would arrive at the additional de- 
preciation as to Schedule 1 by taking 25 per cent or one- 
fourth of $1,999,796.75; is that correct? 

A. That is right. 

Q. And you would go aera the same process with 
Schedule 2, as to the total cost of $603,000 odd, except 
that you would take 10 per cent depreciation per year, 
for each of the five years, or an additional 50 per cent 
depreciation? 

A. Not additional 50 per cent, but a total of 50 per 
Cent 

Q. Five years from December 22, 1944 to December 
23, 1949 would be five years additional? 

A Oh, that is igi 

©. And at 10 per cent per year that would be an addi- 
tional 50 per cent? A. That’s right. 

©. So you would have to take one-half of the 
$603,023.04 as additional depreciation that would occur 
prior to December 31, 1950s that correct? 

A. That is right. [964] 
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©. With refiewemee» to the other items of portable 
durable tools and automatic equipment, they would have 
been completely written off within the five years at 25 
per cent depreciation, so that the remaining price under 
the option, which as of December 23, 1944, is shown there 
in the last column to be $30,956.75 would be completely 
depreciated, would it not? 

A. It would have been wiped out, that is right. 

Q. So that when you add the total additional deprecia- 
tion— 

Mr. Crouch: Wait, please, Mr. Martin. 

Mr. John M. Martin: All right. 

QO. By Mr. John M. Martin: So that, when you add 
the total additional depreciation that would occur, accord- 
ing to the original schedule for depreciation in the lease, 
there would have occurred during the period from Decem- 
ber 23, 1944 until December 31, 1949 a total depreciation 
of approximately $832,000, in addition to that calculated 
Gee xhibit OQ; isepodeecorrect ? 

A. I haven’t made the calculation. If you have made 
it, why, I will take your figure. 

©. Am [I to understand that before expressing your 
opinion that this lease was worth nothing, you made no 
such calculation? 

A. No, for the reason that it wouldn’t make a great 
[965] deal of difference. In other words, the machinery 
and facilities would be five years older, and the deprecia- 
tion you are taking is an arbitrary depreciation, and 
probably would not be sufficient. Probably it would be 
more than that actually, if they made any use of them at 
all. And, furthermore, many of these things at a future 
date, deferred back to today and discounted, would bring 
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us out at about the same price. In other words, an in- 
formed purchaser just simply would say, “I still would 
pay nothing.” 

Q. In other words, you jump to your conclusion with- 
out making the calculation or approximating the figure? 

A. No, I didn’t jump to my conclusion. I made a 
very careful study, but I didn’t go into the realm of what 
might happen five years from now. It has been my ex- 
perience as a real estate broker and appraiser that when 
people are talking about the market value of property as 
of a given date, they are a lot more interested in what 
happens right at that time and what happened immedi- 
ately before that time than they are in what 1s going to 
happen five or six years from that time. 

Q. You have proceeded on the theory that it was not 
proper, then, I take it, for you to take into consideration 
or express a value as to any property right that had a 
speculative value? 

A. Idon’t think you can where it is a pure speculation. 
[966] Property may have speculative value or a chance 
for a speculative increase in value, and that would affect 
its value now, but to take a legal document and to specu- 
late as to what may or may not happen under that legal 
document and expect somebody to pay you something for 
it in the market, you just don’t do it. 

Q. You said that under your viewpoint the option had 
never come into being? Pee Vhats right, 

Q. You don’t understand, then, that this contract, 
Exhibit W, contains by its terms an absolute option, an 
absolute grant to the lessee of an option? 

A. I don’t understand that, and even assuming you are 
right, as I said before, assuming you are right and that 
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I was wrong, it is still my opinion that the lease coupled 
with an option had no value. 


Q. So that to arrive at the option price as to the 
facilities and machinery as of January 1, 1950, it would 
have been necessary to deduct from the option price stated 
on Exhibit Q of $2,141,236.49 an amount which I have 
approximated as being in excess of $800,000. 

A. Allright. Then you still have the buyer, and when 
he went to look at that deal, he would say, “Well, let’s 
see. This gear is five years old now, and it was used 
three years, approximately three years during the war full 
[967] tilt, and it is now five years older. I don’t think I 
would give very much for it.” 

I think the buyer would say, ““Now, these buildings that 
were built out here, they are board and bat building.” 
The Administration Building has probably two or three 
times as much area in it as anyone would need for a pri- 
vate undertaking, and they would say, “Well, I don’t 
think, considering its age and type of construction, I would 
give you very much for it.” 

Then they would go over and look at the four wet docks, 
without any bottoms in them, and I think they would say, 
“Well, in a city the size of San Diego, we might just as 
well write those off right off the bat.”’ There goes about 
$1,000,000. He would say, “We can write that off. We 
wouldn’t give a dime for it. It has no particular use.” 

So I don’t think if an informed person looked that 
whole layout over and considering he would have to pay 
what he would have to pay the government to get it, I 
don’t think he would, and I think he would say, “Uncle, 
you keep it.” 
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Q. I understand what you are saying, but you haven’t 
told me, and what I am trying to get before the court and 
jury now is the fact as to whether you gave consideration 
to certain things that are stated in this lease and option. 
Did you give any consideration to the question as to whose 
obligation it would be to maintain this shipyard in the 
[968] event the government exercised the right of priority 
for the five years up to December 31, 1949? 

A. I have already testified that if they elected to exer- 
cise that right of priority under clause (b) of paragraph 
14, Tavares would be out. 

Q. Let us assume, for the purpose of discussion, that 
you are wrong in that. Has it been your experience that 
the United States takes pretty good care of its shipyards, 
facilities, machinery and equipment? 

A. I think I would answer that, “Yes.” 

Q. Do you understand whether or not the United 
States Government pays taxes on facilities and machinery 
that are permanently affixed to real estate subsequent to 
the date it has condemned and acquired the fee title? 

A. The Defense Plant Corporation in using equipment 
of this was subject to taxes, insurance, and so forth. 

Q. Just a moment. I don’t think you understand the 
question. Read it, please. 


(The question was read. ) 


A. Oh, not subsequent to the date of the condemna- 
TOmenO. 

Q. So that subsequent to the date of declaration in 
this case, whereupon the fee title passed to the United 
States government, is it your opinion that the government 
would promptly go off any tax rolls? [969] 
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Mr. Landrum: Just a moment, your Honor. That is 
predicated on something which happened subsequent to 
December 23, 1944, and we took the property on that day, 
your Honor. 

Ohe Court: iemlieso. The right to terminate is as 
of that date. 


Mr. John M. Martin: I only seek to show, if your 
Honor please, the question of future taxes. The lease 
clearly states we shall pay taxes, insurance, maintenance 
and upkeep, and I want to'know whether, in arriving at 
his opinion he took into consideration as to whether the 
lessee would have to furnish the maintenance, the machin- 
ery upkeep, the watchmen and taxes, or whether he under- 
stands under the lease that those obligations then would 
become the burden of the United States government, in 
the event it exercised its rights of prior use. 

The Court: You mean during the operative ae of 
the lease, or during a subsequent period? 

Mr. John M. Martin: I am assuming they may exer- 
cise the right of priority on December 23, 1944, and had 
continued in possession of the yard throughout the remain- 
ing portion of the lease, and the lease clearly says they 
are to pay, as lessee, the maintenance, insurance and taxes. 
I want to know whether the witness understands as to 
whose obligation it is, in that event. 

The Court: I think your question was not clear, Mr. 
[970] Martin. 

Mr. John M. Martin: I appreciate that, if the court 
please. 


The Witness: I feel, counsel, that I already answered 
that when I said that if the government exercised its right 
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to priority in the use of those facilities that Tavares 
would have been out. Naturally, if he was out, he would 
not have the obligation. 

Q. You do not understand that notwithstanding the 
exercise of the right of priority, that there was a contract 
obligation here on the part of the government to continue 
this property in existence as a shipyard, so that 1t could 
tender to the lessee, Concrete Ship Constructors, on the 
expiration of the lease, in accordance with its terms, to- 
wit, on December 31, 1949, the shipyard and facilities in 
the condition in which they existed when the government 
exercised its right of priority, subject only to fair wear 
and tear of the property? 

A. No, I didn’t interpret that document as being that 
kind of an obligation on the United States of America 
at all. ; 

Q. All right. Then if there is any such obligation, 
you gave no consideration to it in arriving at your opinion 
as to value? A. No, not at all, because— 

O; Allright: (97 

Mr. Landrum: Let him finish his answer, please. 

Q. By Mr. John M. Martin: All right. 


A. Actually, not at all, because it is one of those con- 
jectural things that is subject to interpretation. In the 
market, why, that would just be another reason why a 
possible purchaser would just shake his head and walk 
away from it. 

Q. Did you take into consideration, in arriving at the 
value of this leasehold estate, the question as to whether 
the acquisition cost of the site, the lands here, in the event 
the option was exercised on January 1, 1950, would in- 
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clude any interest on the acquisition cost during the ensu- 
ing period of years up to January 1, 1950? 

A. It was provided that the option price, assuming 
the option came into being, was to be fixed at the actual 
cost, acquisition cost of the site, plus the acquisition cost 
of machinery and facilities, and so forth, less the depre- 
ciation as set up in paragraph (b) of paragraph 15 of 
the lease. 

Q. That is correct. Now, what I am specifically in- 
quiring about is whether you took into consideration any 
obligation on the part of the lessee, in the event he exer- 
cised his option to purchase, to pay any interest to the 
government on the acquisition cost of the site, the 100 
acres of land upon which the shipyard was located? 

A. I would have to check that lease document to make 
[972] sure of that, of whether they were to pay interest 
on the land cost. 

©. To refresh your recollection, I direct your atten- 
tion to paragraph 31 of the Fifth Amendment, which 
was executed one day subsequent to the commencement of 
this condemnation suit, on the 11th day of November, 
1942. A. Pardon me? 

Q. Paragraph 31, and I think it is the fifth page from 
the end of Exhibit W, which states: 

“Lessee agrees that when Defense Corporation 
shall have acquired title to that part of the Site now 
being condemned by the Government, the Agree- 
ment of Lease, dated December 27, 1941, as amended, 
shall be further amended so as to provide for an in- 
crease in the maximum amount of expenditures to be 
made by Defense Corporation in the amount of the 
cost thereof to Defense Corporation (which amount 
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shall not exceed the cost thereof to the Government), 
and an increase in the amount of rental to be paid 
by Lessee under said Agreement of Lease, as amend- 
ed, in an amount sufficient to cover the cost of such 
Parevonethersite. Lessee further agrees thatwineile 
event the property leased to Lessee under said Agree- 
ment of Lease, as amended, should be transferred to 
another branch of the [973] Government pursuant to 
paragraph TWENTY-SIX thereof prior to the acquisi- 
tion by Defense Corporation of title to that part of 
the Site now being condemned by the Government, 
Lessee will, if it should thereafter elect to exercise 
the option to purchase conferred by paragraph FIF- 
TEEN of said Agreement of Lease, as amended, pay 
to the Government the cost to it of such part of the 
Site on the same basis as if such cost had been part 
of the cost to Defense Corporation of the property 
leased to Lessee under said Agreement of Lease, as 
amended.” 

Now, can you state whether or not there would have 
been added any interest to the acquisition cost of the land, 
in determining the option price? 

A. In my opinion, there would have been four per 
cent interest added to it. 

©. Upon what do you base that opinion? 

A. On Section (a) of paragraph 15, where it provided 
two bases for estimating; in other words, you would have 
to go back and calculate which of those two bases would 
then apply, not knowing what the price of the land was 
going to be, because you have to determine whichever one 
1s) the greater, 
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Q. But do you understand the option price would be 
determined under any conditions by taking a combination 
of [974] (a) and (b), or must it be determined under 
either (a) or (b), whichever is the higher? 

A. It must be determined under either (a) or (b), 
whichever is the higher. 

Q. Where do you find any interest provision in option 
price (b)? 

A. There is none in option price (b), but the point 
I am trying to make, counsel, is this, that the document 
itself, with reference to the machinery and the facilities 
in that paragraph, you just read reference to it being on 
the same basis as upon which the property was leased on 
the lessee, provided that the government was first to get 
back all of its cost, plus four per cent, and that as an off- 
set against that cost, plus four per cent, the lessee was 
permitted to credit the rent he paid, plus four per cent 
from the date he paid his rent, and that when those two 
figures equaled each other, one wiping out the other, then 
the option came under paragraph (b) and under para- 
graph (b) the only thing they would have would be the 
actual cost of the site with the interest, plus the actual 
cost of the machinery and facilities, less the stipulated 
rates of depreciation. 

QO. Well, am I now to understand that all the testi- 
mony you have given as to value of the option price had 
to do with formula (b) for determining the option price? 

A. That is correct, because, in my opinion, that is the 
[975] one that will operate, because on about November 
the 5th, or October 5, 1944, the Tavares Construction 
Company apparently had settled on the question of the rent 
and interest, or approximately so; or it seems there might 
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have been some small balance, which I assume has since 
been adjusted. 

Q. In other words, the total cost on the question of 
this machinery and facilities had, as of October 5, 1944, 
been fully repaid to the government, including interest on 
those amounts? 

A. Yes, in the form of rent, which was paid as ships 
were completed for the government. 

Q. That is correct. Now, so that you may clearly 
understand what I am trying to ascertain: is there, as 
you understand the option price under formula (b) any 
provision whatsoever for obligating Concrete Ship Con- 
structors to pay any interest on the acquisition cost of the 
site of these lands, in the event the option was not exer- 
cised until December 31, 1949? 

A. Based upon your assumptions, I would say that 
apparently there is no obligation to pay interest. 

Q. At least no interest other than whatever might 
be allowed by this court to the landowners as a part of 
their compensation? 

A. That, naturally, would be a part of the acquisition 
cost. [976] 

Q. We are not apart on that? A. Na 

Q. The acquisition cost would include interest as de- 
termined by any ultimate award, as made in this action? 

me ‘That is corecr 

Q. But what I am asking you is this: when that is 
determined in this case there will be no interest added 
for the succeeding period down to December 31, 1950? 

A. I think not. 
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Q. Had you that thought in mind when you reached 
your opinion as to values, herein expressed? 

A. No, I don’t think I had that exact thought in mind, 
because, as I said before, I didn’t make a calculation as 
to what the option price might be in 1950. I made a cal- 
culation as to what I thought it possibly would have been 
on the date of taking, which was December 23, 1944. 

Q. All right. 

A. And, as IJ said before, even though I had made 
the calculation which you have asked about, I gave here 
just a few moments ago the reason why I thought it still 
would not alter my opinion that this lease coupled with 
an option had a market value of nothing. 

Q. If that is true, why didn’t the United States gov- 
ernment, in your opinion, simply serve a notice, a ten-day 
notice on December 23, 1944, of its intention to terminate 
[977] this lease on the expiration of 90 days thereafter, 
if, as you understand this lease, all of the rights of 
Concrete Ship Constructors would have expired and the 
option would have expired, and then the United States 
government would be at no expense and the condemnation 
suit would have been unnecessary. 

Mr. Landrum: Just a moment. If the court please, 
I certainly am going to object to that, that the condemna- 
tion suit would be unnecessary. The condemnation suit 
would still be necessary. 

The Court: Yes, it constituted a cloud on the title 
that would have to be removed. Regardless of its value, 
it would be a cloud on the title, just like a cloud on any 
other title. It may have a value, or it may not, and the 
jury is here to fix it, but so far as the legal aspect is con- 
cerned, there would be a cloud that, in order to get a fee 


1148 Tavares Construction Company, Inc., et al., 


(Testimony of Charles B. Shattuck) 


simple title unencumbered or uninfluenced by outstanding 
obligations, it would be necessary to remove. 

Q. By Mr. John M. Martin: At least, as you under- 
stand this agreement, Mr. Shattuck, the service by the 
government under date of December 23, 1944 of a 10-day 
notice of the government’s intention to terminate this 
lease, would have upon the expiration of 90 days there- 
after have left the lessee with no rights under the con- 
tract? 

A. Providing it elected to use it for itself, or for 
[978] others, needed it for itself or for others, I think 
that is right, although I think they would probably have 
had to clear it up in court because everybody is entitled 
to his day in court. 


Q. I have passed from the question of priority. I am 
going to the right of either party to terminate the lease 
by serving a 10-day notice of its intention so to do, and 
let’s assume that the government had served a 10-day 
notice on December 23, 1944 of its intention to terminate 
this lease as of January 2, 1945, and that there had ex- 
pired the full option period of 90 days subsequent to 
January 2, 1945. Then, in your opinion, would the lessee, 
Concrete Ship Constructors, have had any rights under 
this lease? 

A. Yes, they had a right for a period of 90 days, pro- 
viding it was lawful for the Defense Plant Corporation to 
do so, and apparently there was some question whether 
that was lawful, but providing it was lawful, they had 
the right to have submitted to them by the Defense Plant 
Corporation the price which the Defense Plant Corpora- 
tion had received in the form of bids on any items of 
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equipment, and they had the first refusal to purchase at 
that price. : 


©. In other words, the opportunity to look over the 
other fellow’s shoulder and see what he has bid, and for 
a period of 30 days thereafter to determine whether they, 
as lessees, wanted to purchase that part of the property 
or lease, [979] that part of the premises of the shipyard, 
at the price which the other bidder had made. 

A. Well, I would answer yes, but I doubt that ques- 
tion of the lease, that it is included there. In other words, 
it referred to the machinery, the sale of the machinery 
and facilities, and nothing said about lease. 


©. You don’t understand from this agreement they 
had a right to negotiate for the lease of a part or all of 
these facilities? 

A. Qh, they probably had the right to negotiate. Al- 
most anybody has the right to negotiate. You don’t have 
to have an agreement to have that conferred on you. But 
that agreement for that period of 90 days, after the ex- 
piration of 90 days merely said that if it was lawful for 
the Defense Plant Corporation, that it would grant to 
the Tavares Construction Company the first refusal, you 
might say, of the purchase price on any bid price it re- 
ceived for any portion of the machinery or facilities, so 
they could either meet it or not, as they might elect to 
do, and in the way you may put it, they were looking 
over the other fellow’s shoulder. 


The Court: I think we will take our recess now, ladies 
and gentlemen. Remember the admonition. 


(A short recess was taken.) [980] 
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The Court: All present. Proceed. 

Q. By Mr. John M. Martin: Mr. Shattuck, in di- 
rect examination, you testified, in substance, that, in your 
opinion, an estimated sale price which a prospective pur- 
chaser might be willing to pay for this shipyard would 
have been $1,985,000 or approximately that amount. Will 
you tell us what portion of that $1,985,000 you included 
as the prospective sale price of the site itself, the land as 
distinguished from the facilities and machinery? 

A. $720,000. 


Q. That $720,000 was a prospective sale price of the 
land as of what date of sale? 

A. As of December 23, 1944, and that was for the 
land as fully improved, after the government had spent 
$468,752 on it in installing dredges, roads, grading, bulk- 
heads, spur tracks, sewers, telephone lines, water and air 
lines and power and light. 


Q. And was, of course, after the government had 
spent any other sums that might have been spent in con- 
nection with the development of this project, we will say 
prior to the date the option was exercised? 

A. These sums which I have just enumerated here are 
all included in Exhibit Q. 


Q. Oh, I see. In other words, there are certain items, 
that are shown in Exhibit Q, which actually were im- 
provements, which the government made to raw land, in 
order to create a [981] completed, developed, useable piece 
of harbor land? 

They included all of the improvements to the site, and 
the land itself? A. Wiiat is right. 
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Q. Down to December 23, 1944? 

A. That is right. In other words, you asked me what 
I would assign to the site on December 23, 1944. On 
that date I am looking at that site as an improved piece of 
ground, that was improved by money spent by the govern- 
ment, which changed the value of that site, because, if 
one were to move the shipyard entirely off of there, there 
are certain moneys for improvements which the govern- 
ment expended on the land which wouldn’t be moved. 
They would remain there as a part of that site, regardless 
of the use to be made of the land. 

Q. That $720,000 was the amount which you estim- 
ated a prospective purchaser might be willing to pay, if 
such site is improved, as of a sale as of December 23, 
1944? 

A. Well, it might be answered yes in this way. As- 
suming that all of the machinery and other shipyard 
facilities and so forth and the batching plant and all of 
that were moved off, and assuming that the wet docks had 
been filled and the land was there as a piece of harbor 
land on that date, improved as the government had im- 
proved it with the grading and the sewers and the lights 
and water and gas, these im- [982] provements I have 
mentioned, and dredging of Area A, why that would 
have, in my opinion, been the value of that improved piece 
of harbor ground. 

Q. That, of necessity, assumes, as I understand you, 
Mr. Shattuck, a sale of the site to a prospective purchaser 
who would have no use for any of the four graving docks 
or wet docks? 

A. In my opinion, those were good only for war time 
operation. They are too small to take in an ordinary 
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large sized ship. They can just handle small vessels in 
there and I think it is just money lost for anything except 
the particular operation for which they were created. 

Q. You have not included in the prospective sale price 
anything for either of those four basins? 

A. In my total of $1,985,000, in considering the 
equipment and so forth, I left in that the best of the four. 
I left one of them that it was possible that someone might 
find a use for, one of them, during peace time economy 
here in San Diego. 

OQ. But at least three of them were completely ex- 
cluded from consideration in arriving at a prospective sale 
price? 

A. My judgment would be that any informed pur- 
chaser would completely discount at least three of those 
docks. 

Q. In your figures did you leave intact the graving 
[983] dock built with timbers, where the evidence shows 
it would have a life of 10 to 15 years, or did you leave 
intact the graving dock built with steel sheeting, which 
had a life of 30 to 40 years? 

A. I left in my calculation the one which had the 
longer life, which was the better dock. 

Q. The wet dock would be No. 3 or No. 4? 

A. That is right. 

Q. In arriving at that prospective sale price of 
$720,000 for the land, did you include any amount in 
dollars due to any element of increase in market value in 
the land subsequent to November 10, 1942? 

A. In forming my judgment, yes, in this manner, that 
I am fully aware of the existing leases on other developed 
and improved harbor land in the City of San Diego, and 
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I have an opinion as to what the rental value would be 
of this improved and developed site. And considering this 
particular harbor land in the light of what I know about 
other harbor lands in and about San Diego, as well as in 
the Long Beach and Los Angeles Harbors, it is my 
opinion that that figure which IJ set of $720,000 was a 
reasonable and most likely market value for the improved 
site on December 23, 1944. 

©. Have you included any element of increase in value 
of the land for the period from November 10, 1942, to 
December 23, 1944? 

A. My answer to that was yes. [984] 

©. How much in dollars? 

A. Well, I don’t know that I can measure it in dollars. 
In other words, this land, that was undeveloped harbor 
land in 1942, was worth $251,000 and in the meantime 
large sums of money had been expended, and, in my 
opinion, the general increase in real estate prices which 
occurred was sufficient together with the expenditures 
that had been made to warrant my saying that, in 1944, in 
December, this land had a value, as improved, of $720,000. 
Now, generally, I would say that the probable increase 
in the market price of real estate—it is pretty difficult 
when you use general terms of this kind because, when 
you get down on different pieces, sometimes it is different, 
but, generally, I would say that the increase in price 
would not have exceeded say 40 per cent. But here we 
have a problem where you had a piece of raw land that, 
during that interim between 1942 and 1944, had very 
large sums of money spent on it, which completely 
changed its character. So that it is hard to say what the 
increase was because you would have one class of one 
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thing, a raw, undeveloped thing to commence with, and 
they would have that I am talking about in 1944, this 
more or less completed improved piece of harbor land. 


Q. Were you present when Mr. Cotton testified? 

A. I was here a portion of the time when he was 
testifying; yes. [985] . 

Q. Directing your attention to page 829 of the trans- 
script, where he was asked the question, “There was a 
very material change in values between 1942 and 1944, 
was there not? 

A. “There was; yes,” is that in accordance with your 
opinion? 

Mr. Landrum: That is objected to, 1f the court please, 
first, upon the ground and for the reason it ts setting 
one witness up against another. 

The Court: I think so. It is a comparison of testi- 
mony that is not proper except in summation you may 
argue those matters to the jury. Don’t ask one witness 
to compare his testimony with another. Otherwise, there 
is no use of having the jury here. That is their function. 


Q. By Mr. John M. Martin: I do understand that 
you made no calculation as to any increase in value for 
the land itself for the period subsequent to December 23, 
1944 and up until December 31, 1949? 

A. No; I made no estimate as to what the value of 
this land might be in 1949. 

Q. You have formed no opinion as to what the fair 
market value of this land might be as of January 1, 1950? 

A. No; I have not formed any opinion in that regard. 
In other words, to me that would be a highly speculative 
thing to try to do. [986] 
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©. In values generally, where they are determined by 
experts equally well qualified and equally well informed, 
there may reasonably exist a substantial difference in 
opinion, is that not true? 

A. Well, I would like to—or I believe I will answer 
that question no for the reason that you qualified it by 
saying they were equally well informed and equally well 
qualified. J think, if two appraisers are equally well in- 
formed and equally well qualified from the standpoint of 
experience and background, and they each made the same 
careful study, there shouldn’t be any too great difference 
in their conclusions. 

Q. You include in that, do you not, Mr. Shattuck, an 
equal opportunity to observe and study? 

A. Well, naturally, they would have an equal oppor- 
tunity. In other words, if a man’s background and experi- 
ence is such that he has not had the opportunity to ob- 
serve what happens under certain conditions, why then 
his opinion might not be as good as one who had that 
opportunity. 

Q. Did you have an opportunity, Mr. Shattuck, to 
observe the condition in which these facilities and utilities 
existed as of December 23, 1944? 

A. No; I didn’t see them on that date but I did have 
the asset property record of the Defense Plant Corpora- 
tion and I did talk with Mr. Boyer and with others on the 
ground there [987] who were somewhat familiar with 


this equipment. 
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Q. But you have no personal knowledge as to the state 
or condition of repair these facilities were in or as to 
their usual condition as of December 23, 1944? 

A. I have a statement from the Defense Plant Cor- 
poration, which I assume is the same one which the 
Tavares Construction Company has, in which they are 
classified as to what their condition was at that time. 

Q. You spoke a while ago about the shipyards being 
worn out. Did you know, when you reached your opinion 
as to the fair market value of this lease and option, that 
the shipyard was not actually completed and these facili- 
ties were not finished as to construction until along in 
March of 1943? 

A. Yes; I think that I was aware of the fact that 
this was comparatively and recently completed. 

©. When you stated that they had been used three 
years prior to December 23, 1944, it is only a small portion 
of them could have been used, isn’t that correct? 

A. Well, a good deal of that equipment was second- 
hand when they went in there. They were just using 
everything they could lay their hands on and it wasn’t 
brand new when it went in there. 

Q. But you personally have no knowledge or observa- 
tion as to the condtion of these facilities or machinery 
as of December 23, 1944? [988] 

A. Other than from the records and from the fact 
that the investigation revealed that that yard had oper- 
ated at full tilt. And, when you operate machinery of 
this kind at full tilt, that means extraordinary heavy 
wear and tear and they give up their value very rapidly. 

Q. In my question I asked you, from your personal 
observation of the facilities and machinery, did you ever 
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at any time see either the facilities or the machinery here 
in operation as a shipyard? 

A. Yes; I did. I was down there in 1943 on this 
property. 

Q. You would say approximately a year prior to 
December 23, 1944? 

A. I don’t know that I can say exactly. I do know 
I went down there one day with, I believe it was Mr. 
Kemmerer, if I remember right, but just when it was— 
to the best of my recollection, it would be some time dur- 
ing the year 1943. 

Q. Did you on that occasion go there for the purpose 
of apprising yourself as to the condition, the useable 
condition or state of repair, of the facilities and ma- 
chinery? Poe NG@ ae) did not. 

©. You went there for some other purpose, I take it? 

A. That is right. I went out there because there was 
some question in Mr. Kemmerer’s mind. He was doing 
some work in connection with evaluation of land in that 
area. [989] ; 

Q. You have spoken about there being approximately 
$25,000 difference in your figure in computing the option 
price as to the facilities and machinery from the figure 
stated in Exhibit Q. Was your figure of $25,000 more 
or less? 

A. Well, my figure—you say was it more or less. It 
would depend on how you figured it. In other words, 
in making your estimate, or the Tavares estimate, they 
deducted depreciation on service charges and there were 
some items of that character that, in my opinion, were not 
subject to depreciation. In other words, I don’t know 
just how you would depreciate them. 
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Q. In other words, as to the element of service 
charges, if it includes salaries to officers of the Concrete 


Ship Constructors, there would be no depreciation? 


A. I don’t know how you would depreciate that. 


QO. Would that not become unimportant if the entire 
amount incurred as costs by the government had, under 
date of October 5, 1944, been fully repaid to the govern- 
ment, with interest? 

A. Well, I suppose, as far as figuring this matter of 
valuation, it might become unimportant. But the point 
that I see from the standpoint of considering the question 
of the value of this lease and option is that my estimate, 
regardless of whether it was high or low, was so close 
to the estimate [990] that the Tavares Construction 
Company made as to what that depreciated cost was on 
that date there was no use of hardly discussing it. 
It was too close. The margin of error was too small. 


©. Was it an error or was that a matter of classifica- 
tion? 

A. That is right; it was a matter of classification, 
They charged depreciation against service costs, where 
I didn’t. So that made some difference. And there were 
some classifications of one or two other items. So that, 
where you are that close together, you had just as well 


agree, so that there is no room for misunderstanding. 


©. As a matter of fact, if there were any sum of 


money paid officers of Concrete Ship Constructors, would 
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that not increase the option price at which Concrete Ship 
Constructors could purchase this property? In other 
words, wouldn’t they have to pay it twice, first, in rentals 
to the government and, second, wouldn’t it increase the 
option price and wouldn’t they have to pay it a second 
time if they elected to exercise their option? 

A. Well, if they paid the officers of the Tavares 
Construction Company any salaries, that would be part of 
the cost of the facilities and the machinery and the site, 
that is, of the entire lay-out. 

Q. That is correct. [991] 

A. And, therefore, it would have to be figured per- 
haps in the figuring of the option price in the end, but, 
whether they were paying for it twice or not, I doubt it 
because it was government money that was being paid for 
it in the first place, and, if they took salaries under the 
contract, the contract specifically provided that they 
shouldn’t be paid any salaries. 

Q. In other words, any error to exercise their option 
in that respect would be a disadvantage to Concrete Ship 
Constructors, would it not, first, by increasing the amount 
of rentals they would have to repay the Defense Corpora- 
tion and, second, by increasing the option price? 

A. I suppose, on your statement, that that might be 
true. However, the fact that they had had the salaries 
in the meantime might be of benefit to them. 

Q. In the interest of shortening this cross examina- 


tion, I will ask you, Mr. Shattuck, have you pointed out 
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to me the most disadvantageous provision that you have 
been able to find in this lease and option contract, or 
have I picked upon some of the minor points? 

A. I think we have gone over it pretty thoroughly. I 
think the most disadvantageous point of the whole thing 
is that it is so confusing there, the whole thing, that no 
business man would be able to calculate what he should 
pay for it and, therefore, he would not pay anything for 
ites 

Q. And you, as [992] a broker, wouldn’t have been 
able to explain the contract rights to a prospective pur- 
chaser ? 

A. We have tried to do as well as I have tried to do 
here today. Whether I have succeeded or not, I don’t 
know. To me the lease, coupled with an option—there 
are so many ifs, ands and buts about it, that it is just a 
conjecture, and I don’t believe in the open market, where 
you have a lease coupled with an option such as this, it 
would be anything or would command anything other 
than nothing. 

Mr. John M. Martin: That is all. 

Mr. Landrum: Is there any further cross examina- 
tion of Mr. Shattuck by any of you gentlemen? 

Mr. Monroe: I can’t think of anything else. 

Mr. Landrum: All right, Mr. Shattuck; that is all. 
Mr. Mason. 
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TOM MASON, 


called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Will you state your name? 

The Witness: Tom Mason. 


Direct-Examination, 


By Mr. Landrum: 

Where do you live, Mr. Mason? 

916 North Edgemont, Los Angeles. 

How long have you lived in Los Angeles? [993] 
Since [905 

How old a man are you? 

I will be 55 in March. 

What is your business? 

Realtor and appraiser. 

How long have you been engaged in the real estate 
and appraisal business? A. Since June, 1923. 

Q. Will you sketch briefly for the court and jury 
your experience in the real estate and appraisal business, 
with particular relationship, Mr. Mason, to your work 
in connection with harbor lands and properties? 

A. Prior to entering in the real estate business in 
June, 1923, I was in charge of all rail operations in the 
Wilmington section of Los Angeles Harbor, for a period 
of five years, and my duties in connection with that work 
were supplying rail cars for the various steamship com- 
panies unloading freight at the docks. I had to have a 
knowledge of the assembling and discharging of cargo 
and the docking of ships and things of that kind that 
appertain to a port. Since I entered the real estate busi- 
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ness, I have bought and sold property for myself and 
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others in the harbor area. I have appraised property in 
the Los Angeles Harbor and the Long Beach Harbor 
area and, aS a Matter on fact, the territory im@witichel 
have mostly appraised property is from San [994] Fran- 
cisco on the north to San Bernardino on the east, San 
Diego on the south and Avalon on the west, among the 
harbor properties that I have appraised, I have appraised 
the entire holdings of the Los Angeles Harbor, some 
2500 acres of harbor land, on the ship water channels, 
and I have appraised all of the Long Beach Harbor on 
three different occasions, that is, the privately owned 
lands in Long Beach and some of the municipally owned 
lands in Long Beach Harbor. I have appraised the right- 
of-way of the Union Pacific into the Los Angeles Harbor 
and have purchased and acquired the right-of-way sub- 
sequent to the appraisal thereof. I appraised all of the 
Santa Fe Railway holdings in the Wilmington section of 
Los Angeles Harbor. I have appraised the right-of-way 
acquired by the Harbor Belt Line in their extension 
through the Consolidated Lumber Company’s fee, that 
owned harbor frontage and the leasehold of the Consoli- 
dated Lumber Company on the adjacent property, and the 
leasehold of the Patton-Blinn Lumber Company and the 
Pacific Redwood Lumber Company. I have appraised the 
leaseholds of the Hammond Lumber Company on three 
different occasions for tax actions, and that is their lease- 
hold of the harbor property at Los Angeles Harbor, and 
the San Pedro Lumber Company, the Consolidated Lum- 
ber Company and the Patton-Blinn Lumber Company. 
I have appraised the site acquired by the Harbor De- 
partment of the City of Los Angeles in adding addi- 
tional area for the site of the Con- [995]  solidated 
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Shipbuilding Company into the Wilmington section of 
the Los Angeles Harbor. I appraised the right-of-way 
acquired by the Maritime Commission in constructing a 
railroad into the California Shipyard on Terminal Island 
for the serving [995a] of the employees, taking them to 
and from the job. I appraised the right-of-way acquired 
for the construction of a passageway, an overhead over 
the Patton-Blinn Lumber Company’s property to bring 
the workers for the Calship to the ferry landing to escort 
them across the bay. I appraised the property of the 
Union Pacific located on the south side of Cerritos Chan- 
nel in Los Angeles Harbor, several parcels in there, one 
particularly of 40 acres adjacent to the draw bridge that 
crosses the channel at the easterly end of Los Angeles 
Harbor and the westerly end of the Long Beach Harbor. 
I have appraised a number of properties belonging to the 
Union Pacific in Long Beach Harbor. I appraised all of 
the properties of the Pacific Dock and Terminal Company, 
who at one time acquired all of the privately owned 
property in the Long Beach Harbor. I appraised a 
number of pieces of privately owned water frontage in 
Long Beach Harbor, that was acquired by the City of 
Long Beach for enlarging their municipal harbor, both 
lands and improvements and developments in the harbor 
area. I appraised the property referred to by one of |. 
the other witnesses as the Spanish Bight on Coronado 
Island. I appraised a piece of property adjacent to the 
subject property on the south. ee that covers the 
harbor appraisals. 

Q. Mr. Mason, I am just a little interested in your 
last statement you made that you appraised a piece of 
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property adjoining the subject property on the south. 
[996] 

A. That is correct, sir. 

©. When did you do that? 


A. I was authorized to make the appraisal a little 
over a year ago and made an inspection at that time, and 
had an illness and didn’t get around to finish it until 
recently. That is the property that the Navy has acquired 
southerly of the property under condemnation in this 
action. 


Q. The studies that you undertook here for us, Mr. 
Mason, have to do with a date, December 23, 1944. Do 
you understand that? Ewe L do. 


Q. I want you to tell this court and jury how close 
to that actual date, if at all, you were personally upon 
the property with which we are here concerned? 

A. The closest date to December 23, 1944, that I was 
on the subject property was January 16, 1945, in company 
with Lieutenant Platz of the Navy, in the land section, 
who made an inspection of this property at the time for 
the purpose of making an appraisal of it. Prior to that 
time, in the early 20’s, I was on the property once or 
twice when a number of the retired Navy ships were at 
anchor in the Bay. 


©. Iam also interested to know whether it so happens 
that, when you were on there in January, 1945, you took 
some pictures of some physical objects upon this property. 
A. I did not; no. In fact, I never did. [997] 


Q. Now, Mr. Mason, there is a little question in this 
case about private ownership of tidelands. You have 
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have you not? 

A. I have been here most of the time; yes. 


Q. Do you know what counsel is driving at and these 
other witnesses when they are talking about private owner- 
ship of tidelands? 

A. I think I have an idea; yes. 

Q. Do you know of any tidelands in the State of Cali- 


fornia, as described and defined by counsel, which are 


privately owned? i. YES: 


Q. Tell us what they are. 

A. Tidelands, as I understand it, described so far in 
this case, are lands that extend from the established mean 
high tide line seaward or to the water of that line. In 
this particular connection the tidelands rest between the 
mean high tide line as established and the pierhead line as 
established by the Army Engineers. In the Los Angeles 
area they adjudicated the high tide line due to the fact 
that there were meandering sloughs around there in the 
early days when they used the harbor, and they established 
the pierhead and bulkhead line, some of which were coin- 
cident with each other and others being separated by 60 
feet or so. A number of properties that were referred to 
earlier, for instance, the [998] Banning property in the 
west end of the West Basin—that is one piece of property 
that comes within that description of tidelands that are 
in private ownership. And there were two pieces of 
property adjoining that, owned by Lucy Rice Banning, 
that were acquired by the City of Los Angeles in 1923, 
that were tidelands. And there was a tideland piece on 
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Mormon Island that was acquired by the Pacific Coast 
Borax, and they built a big plant on that and it is still 
in there. On the westerly end of Mormon Island the 
Banning Estate, and when I mention the Banning Estate, 
I refer to the Bannings who came to the Harbor in the 
early days and founded the town of Wilmington, owns a 
considerable area there. In the East Basin of Los 
Angeles Harbor the Union Pacific Railway owns at one 
point about two triangular pieces of about 10 or 15 acres 
each, on both sides of the Cerritos Channel. On the 
channel that runs from Long Beach to Los Angeles 
Harbor the Union Pacific owns land aggregating some- 
thing in excess of 1,000 acres. As we approach the Long 
Beach Harbor, the Los Angeles Dock & Terminal Com- 
pany owned practically all of Long Beach Harbor at one 
time. A portion of it has been acquired from time to 
time by the City of Long Beach for the development of 
their muncipal harbor. They sold their holdings to the 
Los Angeles Dock & Terminal Company, who, in turn, 
disposed of practically all of their holdings, with the 
exception of one piece of 100 acres, at the north side of 
[999] Cerritos Channel and the northerly side of Channel 
3 in the Long Beach Harbor, which they acquired in 1923 
and still are in possession of. The Southern Pacific owns 
the land that fronts on Channel No. 3 and, Channel No. 
2 in Long Beach Harbor, and that turning basin originally 
approximated 49 acres, of which they sold off some 17 
or 18 acres to the Los Angeles Soap Company or, rather, 
to Proctor & Gamble, who have constructed a plant on 
there. And there are a number of smaller pieces in the 
Long Beach area that come within the definition of tide- 
lands as described in this action. 
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©. Now, Mr. Mason, will you tell us just briefly what 
you did to make an investigation to prepare yourself to 
come into this court room to testify in this case? 

A. As I stated, prior to my inspection of the property 
on January 16, 1945, I had become generally familiar 
with it in my many trips to San Diego Harbor. I secured 
a map of the property and I determined or estimated its 
size and obtained information that would allow me to 
calculate the areas of both the upland and the areaway 
between the pierhead and the bulkhead line. I ascertained 
whether or not the subject property was zoned through 
talking to the City Clerk of National City and the engi- 
neer, Mr. Ireland. I secured photostatic copies of the 
invoices covering the properties, that were acquired, ma- 
chinery and material and labor and so forth, that [1000] 
went into the construction of this shipyard. I secured 
a copy of the lease known as Plancor 401 and studied and 
analyzed it. I had copies of various communications be- 
tween the Tavares Construction Company and the Con- 
crete Ship Constructors and the Reconstruction Finance 
Corporation, the Defense Plant Corporation, the Mari- 
time Commission and the Navy. I secured information 
as to what properties were leased in the San Diego 
Harbor area for and the rentals being paid for those 
leases. Briefly, I believe that covers my investigation. 

©. Now, for what purpose were you making this in- 
vestigation? What were you going to do? 

A. The investigation was made for the purpose of 
assisting me in forming an opinion as to the value of the 
lease, coupled with the option, as contained in Plancor 
401, or the lease between the government and the Tavares 
Construction Company. 
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Q. And what do you understand to be the definition 
of the term “market value”? 

A. My understanding of the definition of “market 
value” is a sum of money a piece of property would bring 
if exposed in the open market for sale, allowing a reasona- 
ble time to consummate a deal; that the deal was made 
between a willing buyer and a willing seller, and neither 
compelled to act, and both being well informed as to all 
of the benefits as well as anything that might detract 
from the property. [1001] 

Q. To what factors, then, did you give consideration 
in arriving at your opinion? 

A. I, first, considered the size and shape of the prop- 
erty which is the subject of this action. I considered 
the improvements constructed there by the Tavares Con- 
struction Company as holdings for the government. I 
considered whether the land had been developed from 
ordinary overrun tidelands to a harbor site 10 to 12 feet 
above mean lower low water. I considered its location 
as to the metropolitan area of San Diego, its location as 
to the deep water channels and the harbor. And I con- 
‘sidered the fact that there was approximately 6414 acres 
of upland or dry land, that is, land behind the bulkhead 
line that had been filled; that there were some 3534 acres 
of land that were submerged or which were under water. 
I considered the fact that, prior to the occupation by the 
shipyard people, the subject property had been filled from 
dredgings from the main channel of San Diego Harbor. 
I considered the fact that the San Francisco Bridge 
Company had dredged a portion of what has been referred 
to as Parcel A and constructed a mole pier, of which 
their Parcel 7 ultimately became a part, or was a part 
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before they made the pier. And I considered the fact that 
leases for harbor frontage in the San Diego area, up to 
December, 1904, generally speaking, were leased at the 
rate of one cent per square foot for the first five years 
and graduated there- [1002] after during the term of 
the lease. I considered the fact that, after the Tavares 
Construction Company started to work on this project, 
they had dredged the remainder of Parcel A and de- 
posited the spoil on the upland, creating the land as 
it was in December, 1944. I considered the fact that the 
subject tidelands were approximately all one piece of 
tideland near National City that was filled to a mean or 
elevation of 12 feet above mean lower low water. I con- 
sidered the fact that there was at least more than a mile 
of frontage on the landward side of the San Diego Bay 
that was capable of being developed similar to and com- 
parable to this property. I considered the fact that the 
Tavares Construction Company were occupying the sub- 
ject property under an agreement known as Plancor 407, 
and that it was entered into, I believe, in 1941, December 
21st, if I remember the date correctly, or some time 
around that date. I considered the fact that the subject 
tidelands were improved with a shipyard for the con- 
struction of boats for the U. S. Maritime Commission. I 
considered the fact that the Tavares Construction Com- 
pany had agreed to assign to the Defense Plant Corpora- 
tion or the Commission the lease that they then held on 
tideland properties, which were a part of this site. I 
considered the fact that the Defense Plant Corporation 
had agreed to pay all costs of the construction of this 
shipyard. [1003] 
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I considered the fact that when completed the Defense 
Plant Corporation had expended somewhere in the neigh- 
borhood of $2,650,000, after all adjustments had been 
made, and that that sum, plus interest at four per cent 
had been paid to them by the Tavares Construction Com- 
pany as rent. 

I considered the fact that paragraph 15 of the option 
or the lease, Plancor 407, provided that Tavares Con- 
struction Company were granted an option under certain 
terms and conditions. 

I considered the fact that this option was granted under 
the terms of the lease, terminating under paragraph 12 
or clause (a) of paragraph 14. 

I considered the fact that the lease had never been 
canceled by either one of these two items. 

I considered the fact that the Tavares Construction 
Company had a lease that was more or less firm until 
1947, and automatically extended to 1949. 

I considered the fact that this lease was granted for 
the purpose of constructing boats for the government, 
and that if any private work was entered into, that rent 
would have to be paid for it other than the free use they 
had after the completion of the existing contracts. 

I considered the fact that the area between the bulk- 
head lines and pierhead lines was separated by approxi- 
mately 1,000 feet, and that no change in these lines or no 
construc-[1004] tion could take place in that area with- 
out the permission of the Army Engineers or the Board 
or Rivers and Harbors; that that area could be used for 
the construction of wharves, docks, etc., if they secured 
such permission; and also for the maneuvering of water 


vs. United States of America 1171 


(Testimony of Tom Mason) 


craft, and tying up of water craft to any dock that might 
be built. 

I considered the fact that between the end of the mole 
pier and the pierhead line that there was approximately 
one-half to 15 feet of water in that area, and that area 
northerly of the mole, extending to the northerly line of 
parcel A, or parcel A itself, had water that went to a 
depth of between four and one-half feet to as deep as 
21 feet. 

I considered the fact that the Tavares Construction 
Company had the right of refusal of any of the facilities 
that might be offered for sale within a period of 90 days; 
after the expiration of the 90-day option period, that they 
had that right for 30 days, and if nothing was offered 
for sale within that time, that they did not have any right 
of refusal. 

I considered the fact that we were at war at that time, 
and that because of the war this shipyard, and many 
others, were constructed, and that the war was of a 
nature that shipyards would be in demand until such time 
as the war might end, regardless of which side might have 
won it. 

I considered the fact that every facility, to my [1005] 
personal knowledge, on the Pacific Coast at or about the 
date of the taking under this case in court today, that is, 
December 23, 1944, that every facility on the Pacific 
Coast was used in the repair of ships either damaged in 
action or Merchant Marine ships that were damaged 
going to and from places in the Pacific. 
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I repeat again that every facility as of that date, to 
my knowledge, that was available was being used for 
that purpose, and that, again, was only a temporary 
situation until the war was over, whether we won or 
whether we lost it. 

Q. Now, did you have any information with relation 
to the extent of the use that was actually being made by 
the Tavares Construction Company of these facilities at 
that dater Aes: 

Mr. John M. Martin: You are referring now, Mr. 
Landrum, to December 23, 1944? 

Mr. Landrum: Yes, sir. 

The Witness: The information I had was one of the 
letters which was introduced into evidence, showing that 
the man-hours employed by Tavares Construction Com- 
pany as of 1943 were 7,000,000 some odd man-hours, and 
as of 1944, as estimated, was 2,400,000 or 2,500,000, the 
estimation part being for the last two months of the year 
and they had the accurate figures for the first ten months 
of the year, [1006] but made an estimate for the remain- 
ing two months. 

The Court: I think we will suspend now. Tomorrow 
morning at 9:30, ladies and gentlemen, and remember the 


admonition. 


(Whereupon, at 4:45 o’clock p. m., Tuesday, February 
25, 1947, an adjournment was taken until 9:30 o'clock 
a. im., Wednesday, February 26, 1947.) [1007] 
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San Diego, California, Wednesday, February 26, 1947, 
9:30 a. m. 
The Court: All present. Proceed. 


TOM MASON, 


the witness on the stand at the time of adjournment, hav- 
ing been previously duly sworn, resumed the stand and 
testified further as follows: 


Direct-Examination (Resumed) 


By Mr. Landrum: 

©. Mr. Mason, I believe when court recessed yester- 
day afternoon you had discussed with us the question of 
what you considered in connection with that portion of 
Exhibit W in so far as it related to the so-called option. 
Now, will you discuss with us what you considered in 
connection with Exhibit W in so far as it contained a 
so-called lease? 


A. Exhibit W is the lease between the Defense Plant 
Corporation’ and the Tavares Construction Company, 
Plancor 407, wherein the Tavares Construction Company 
had a lease on the subject property from the government. 
I considered the fact that it had this lease and that they 
were occupying the property in accordance therewith, the 
fact that they were paying rent for the lease in accordance 
with the contract, and the fact that this lease was non- 
assignable without the consent of the various govern- 
mental agencies in connection therewith, and the further 
fact that we were at war and the [1009] necessity for 
building ships, which was the basis for the establishment 
of this yard in the first place, and it was not reasonable 
to assume that such assignment would take place during 
that time. 
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Q. Did you consider the question of whether or not 
the Tavares Construction Company, under and by virtue 
of Exhibit W, might possess this property free of rent 
from the date of their last payment? 

A. Yes; as I stated yesterday, the Tavares Construc- 
tion Company had the right under this lease, as I inter- 
preted it, to have it free of rent if and only if they were 
constructing boats for the government. Otherwise, they 
would have to pay some rent. 

Q. Did you have any information with relation to the 
amount of rent that they might pay should they use 
these facilities in the construction for private individuals, 
having previously received the consent of the Defense 
Plant Corporation and the Maritime Commission? 

A. I did; yes, sir. 

©. What did you find with relation to that? 

A. I found that the Tavares Construction Company, 
if engaged in private work, would have to pay rent at the 
rate of 10 cents per man hour, direct man hour. 

Q. Mr. Mason, from your experience in the buying 
and selling and appraisal of real estate and your own 
personal [1010] studies and inspection of this property, 
do you have an opinion with relation to the market value 
of the rights which the Tavares Construction Company 
and its associates have in these premises under and by 
virtue of the contract entered into between them and the 
government of the United States, on the 27th day of 
December, 1941? Do you have an opinion? 

The Court: What date? 

Mr. Landrum: I said under the contract dated De- 
cember 27, 1941, your Honor. 

The Court: Is that 1941? 
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Mr. Landrum: Yes, sir. What I mean is this; their 
rights arise by virtue of this contract and I stated refer- 
ring to this contract. 

The Court: All right. 

QO. By Mr. Landrum: Do you have an opinion? 

Mr. Sloane: To which I object unless the date be 
fixed. 

©. By Mr. Landrum: As of December 23, 1944. 

A. JI have; yes, sir. [1011] 

QO. What is that opinion? 

A. My opinion is that the lease coupled with the op- 
tion has no market value and is worth nothing. 


Mr. Landrum: You may cross-examine, gentlemen. 


Cross-Examination 


By Mr. Monroe: 

Q. Mr. Mason, are you familiar with this plat here? 

A. Somewhat, yes, sir. 

Q. I wonder if you would step down here, please, and 
to make my questions clear, sir, if you would point out 
to the jury on this plat again where the mean high tide 
line 1s. 

A. The mean high tide line 1s approximately up in this 
area here (indicating). 

©. That is, you are pointing— 

A. I am pointing to what would be the westeng 
wait. That is north, isn’t it? 

Q. Well, let us say up by the railroad tracks? 

A. The landward side, up by the Santa Fe Railway. 

Q. And where, if you will point out again, is the 
bulkhead line? 
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Mr. Landrum: Now, if the court please, 1 am going 
to object on the ground and for the reason that this 
witness has testified to nothing with reference to the 
claim of the City of National City, and it is not proper 
cross examination. 

The Court: I was wondering what phase, Mr. Monroe, 
you [1012] would be interested in in his testimony, unless 
you are examining on behalf of Tavares. 

Mr. Monroe: Oh, no. I am not interested in them. 

The Court: What phase are you examining on? 


Mr. Monroe: J am merely examining on the phase of 
the matter of privately-owned tidelands. 


The Court: You may call him as your own witness. 


Mr. Monroe: Oh, no. Thank you. No further ques- 
tions. 

The Court: Gentlemen for the Tavares interests. 

Mr. John M. Martin: Pardon me, if the court please? 

Q. By Mr. John M. Martin: Mr. Mason, did you 
hear my cross examination of Mr. Shattuck? 

A. I think I heard most of it. I stepped out in the 
hall during a part of it. 

Q. Well, did you hear all of government counsel’s 
direct examination of Mr. Shattuck? 

A. I think I did, yes, sir. 

Q. In the interests of time, I will ask you if the same 
questions were put to you as you heard put by govern- 
ment counsel on direct examination to Mr. Shattuck 
whether your answers would be the same. 

Mr. Landrum: That is objected to, if the court please. 
You cannot set one witness up against the other. 

Mr. John M. Martin: I will limit that question. 
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QO. By Mr. John M. Martin: In answering that ques- 
tion, [1013] Mr. Mason, I desire you to limit your answer 
to merely those questions propounded by government 
counsel which had to do with Mr. Shattuck’s understand- 
ing of the lease and option contract. 

Mr. Landrum: J make the same objection, if the court 
please. 

The Court: I do not believe that is a proper method 
to examine an opinion witness. I think the jury might get 
the wrong impression from such a limitation of the scope 
of cross examination. If counsel wants to cross-examine 
these witnesses he should do so, but the witness should 
not be placed in a category where you, as jurors, will 
not be able to analyze the testimony of each witness and 
give to each witness the credit which you individually 
think each witness is entitled to; and when we consider 
so-called expert evidence we are getting into the realm 
of opinion rather than factual deduction, and the opinion 
which the witness gives is only as strong as the reasons 
which he assigns for that opinion. You are judges of 
that fact. The reasons that a witness assigns for an 
opinion is the criterion for evaluating expert evidence, and 
that would not be a fair method of presenting it. 

I am not now using the term “fair” in the sense that 
I think that Mr. Martin is not trying to be fair. I have 
not indicated anything of that type and do not desire to be 
[1014] understood as indicating anything of that type, 
but it is not the legal method because it brings into that 
situation the comparison of one witness against another, 
which is not the proper method. You are the judges of 
that, and the only way you can judge it is to hear what 
the witnesses say and to listen to the opinions which they 
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express, and to analyze the reasons which they give for 
those opinions, the latter being the principal feature in the 
case, where it depends upon expert evidence. 

Proceed. 

©. By Mr. John M. Martin: Have you, Mr. Mason, 
a copy of Exhibit W, the lease and option contract, with 
you on the stand? 

A. I have a copy of the original made for me, at my 
request, in the preparation for this trial. 

Mr. John M. Martin: May I hand the witness a copy 
of Exhibit W? 

The Court: Here is one, Mr. Martin. 


Q. By Mr. John M. Martin: I hand you a copy of 
Exhibit W, Mr. Mason. Directing your attention to 
paragraph 12, Mr. Mason, particularly that portion there- 
of which states, and I am commencing at the middle of 
the third line at the top of the page, or, in the interests 
of clarity I think I had better start right at the very be- 
gining of paragraph 12: 

“Subject to termination upon the terms herein- 
after [1015] in this paragraph Twelve provided, 
Defense Corporation hereby agrees to sublease the 
Site and to lease the Facilities and Machinery to be 
acquired hereunder, and does hereby sublease the 
Site, and leases the Facilities and Machinery to be 
acquired hereunder, to Lessee and Lessee does hereby 
lease and sublease the same from Defense Corpora- 
tion for a term ending December 31, 1947, which 
term, upon its expiration, shall be automatically ex- 
tended, subject to similar termination for an addi- 
tional period ending December 31, 1949.” 
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When you arrived at the opinion as to market value 
that you have here expressed as to this lease and option 
contract, was it your understanding that the two dates 
mentioned in the portion of, paragraph 12 that I have 
just read were expiration dates within the terms of para- 
graph 15 of Exhibit W, where it states: 

“Upon the expiration or termination of this lease 
or extension thereof pursuant to paragraph Twelve 
hereof, or upon cancellation of this lease or exten- 
sion thereof pursuant to clause (a) of paragraph 
Fourteen hereof (unless such cancellation shall have 
been effected because of a violation by Lessee of the 
contracts referred to in said clause (a), Lessee shall 
have and is hereby granted, for [1016] a period of 
ninety days after such termination, expiration, or can- 
cellation (hereinafter referred to as the ‘Option 
Period’) the right and option, by written notice to 
Defense Corporation and to the Maritime Commis- 
sion, to purchase all but not part of the Site, Facili- 
ties and Machinery at the following prices’? 

A. If I understand your question correctly, you want 
to know if I considered whether the word “expiration” 
in paragraph 15 would be applicable to the dates of 1947 
and 1949? [1017] 

Q. As given in paragraph Twelve. That is correct. 

A. Yes; I assume that, if the Tavares Construction 
Company were in possession of the property as of 1947 
or as of 1949, that that would be a date of termination. 

QO. What was your understanding of the contract pro- 
vision as to that still being the date of termination or 
date upon which the Tavares Construction Company might 
elect to exercise its option to purchase in the event the 
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government requested the right to priority use of the 
facilities and machinery and Tavares Construction Com- 
pany consented and granted such right of priority use to 
the government? 


A. It is my understanding of that particular phase 
that the Tavares Construction Company did have an in- 
terest to that date but, in my opinion, it was not valuable 
and was not marketable and, therefore, had no value. 


Q. Do you mean that it is your understanding of the 
lease and option contract that, notwithstanding the re- 
quest by the government for the right to priority use 
and the granting of such right, the Tavares Construction 
Company would have still had a right to elect to purchase 
all but not part of the site, facilities and machinery, on 
either January 1, 1948, or January 1, 1950? 

A. I stated that they were still in possession. If they 
were not in possession, if the lease was cancelled by any 
other means, for example, lke in this condemnation ac- 
tion, [1018] it is my opinion they would not have the 
right to purchase as of 1947 or 1949. 

Q. It is your understanding that by this condemnation 
action all rights of every character are being acquired 
that the Concrete Ship Constructors might otherwise have 
exercised under the terms of this lease? 

A. It is my understanding that in this condemnation 
action, as of December 23rd, the government is taking all 
of the rights, interest and title of the Tavares Construc- 
tion Company in and to this Plancor 407, as within their 
power to condemn any property that is necessary. They 
are taking all of the rights they had and the Tavares 
Construction Company, if the rights have any value at 
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all, are entitled to compensation and, if they have not, they 
are not entitled to anything. 

Q. Is it your understanding that, except for this con- 
demnation action, the granting of priority use by the 
Tavares Construction Company to the government would 
have in no manner affected or altered the Tavares Con- 
struction Company’s right as lessee, the priority rights 
of the government, that is, the right to assign it to an- 
other agency without any action to cancel the lease or 
condemn their rights in it; that they would still have 
the right to exercise the option? For example, what I 
mean is this. In this document the Defense Plant Cor- 
poration is a governmental agency and it granted [1019] 
the lease and holds it. If the Defense Plant Corporation 
transferred that to the Maritime Commission or the De- 
partment of Justice or the Forestry Department or any 
other department, it would be just like if I own a piece 
of property and it was leased to you and I sold it to 
somebody else subject to the lease? 

A. That is the way that I view that priority phase 
On it. 

©. Am I to understand, then, that, if the government 
exercised its right to the priority use, it is your under- 
standing that the Tavares Construction Company as 
lessee no longer would possess the right to elect to pur- 
chase under the terms of the option? 

A. I didn’t make that statement; no, sir. 

Q. What is your understanding with respect to that 
situation ? 

A. My understanding with respect to that situation is 
that the Tavares Construction Company had the right to 
purchase under the option until that right was taken 
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away from them either by condemnation, as in this case, 
at which time they should be compensated for it if it was 
worth anything, or, if in my opinion, it wasn’t worth 
anything, or if another agency of the government took it 
over and assumed the responsibilities of the Defense Plant 
Corporation, they would still have that right until they 
went a step or two [1020] further. 


©. Assume that the government requested and the 
Tavares Construction Company as lessee granted the right 
of priority use to the government, is it your understand- 
ing that under the terms of this lease and option contract 
the Tavares Construction Company would thereby be de- 
prived of the right to immediately serve a 10-day written 
notice of its intention to elect to terminate the lease and, 
upon the 11th day, elect to purchase in conformity with 
the option provisions? 

A. I don’t understand it that way; no. 

Q. What is there in that lease which to you causes 
a contrary understanding? 

A. If I understood your question correctly, you stated 
if they assigned or consented to the priority. You asked 
me if I thought that took away from them their right to 
notify the government that they desired to cancel, in 
order to exercise their option. 

Q. That is it, in substance, Mr. Mason; yes; that is 
correct. 

A. Again repeating what I said a minute ago, if they 
transfer their rights from the Defense Plant Corporation 
to another governmental agency, that other governmental 
agency has to assume the responsibility of the Defense 
Plant Corporation until] some provision came up whereby 
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that was de- [1021] nied them, and Tavares would have 
the right to cancel under the 10-day notice, as I see it. 

Q. But you are confusing in your answer a second 
question which I have not yet asked you. You are assum- 
ing in your answer that the Defense Plant Corporation 
transferred its rights to another department of the gov- 
ernment. Now, in my first question I am omitting any 
such assumption. We will assume that there was no 
transfer and that the government merely wanted to use 
this property, the facilities, as contemplated by the pro- 
visions of the lease and it had a right to a priority use, 
whether it wanted the use for one year or throughout the 
remaining unexpired portion of the lease; that the gov- 
ernment clearly had the right here to notify the Tavares 
Construction Company that it desired such priority use 
and, clearly, it was the duty of the Tavares Construc- 
tion Company then to grant to the government such prior- 
ity use. What is there in this lease that would negative 
or preclude the Tavares Construction Company from im- 
mediately serving a written 10-day notice of intention to 
terminate the lease, ending all of its obligations as lessee 
either as to priority or payment of taxes or maintenance 
or insurance or anything else, and, on the 11th day after 
the service of such notice, say to the United States gov- 
ernment, “I tender my option price and tender a deed to 
all but not part of the site, facilities and machin- 
ery”? [1022] 

A. I answered that a little while ago when I said that 
it was my opinion that the Tavares Company had that 
right under the priority paragraph in Fourteen. 

Q. Do you think that that right so possessed by the 
Tavares Construction Company as lessee under this lease 
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and option contract would have been a substantial lever- 
age in its hand as lessee in the event that he procured 
a purchaser who wanted an assignment of lessee’s rights 
under the lease? By that I mean, if the Tavares Con- 
struction Company possessed the right to elect to pur- 
chase under those conditions, wouldn’t the government 
know, if it refused to consent to an assignment of the 
lease, the Tavares Construction Company as trustee could 
immediately exercise its right to purchase and demand a 
deed and convey the fee title to its prospective purchaser ? 


A. I didn’t understand that part of your question 
about the government, if I may have that part again, sir. 

Mr. John M. Martin: Will you read the question 
again, please? 

(Question read by reporter. ) 

Mr. John M. Martin: The question is not clear and 
I would like to withdraw it and restate it, if the court 
please. 


Q. You have previously testified that, in arriving at 
the conclusion on your part that the lease and option 
contract had no market value as of December 23, 1944, 
you considered the fact the lease could not be assigned 
by the Tavares Construction Company without the con- 
sent of the government. [1023] 
~ 1am asking you now if the Tavares Construction Com- 
pany has the right, in the event the government refused 
to consent to the assignment to a prospective purchaser 
of the lease, to immediately serve a 10-day notice of 
intention to terminate the lease and to elect to purchase 
the land. Wouldn’t the lessee, the Tavares Construction 
Company, be enabled to carry out a sale of the entire 
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shipyard, whether the government consented and liked it 
or not? 

A. Assuming the situation as you have stated it, yes; 
if they could find a buyer that would pay the amount of 
money that Tavares would have to pay in exercising his 
option, that is, a sum of money that the jury in this 
action will set up for the value of the land for National 
City, plus the sum of money that has been stipulated in 
one of the articles on trial here, $2,141,000—if he could 
find a buyer that would pay in excess of that, he could 
make the sale. Otherwise, he couldn’t sell it. 

Q. Now, let’s move to the second exception which you 
originally had in mind and that is one where the Defense 
Plant Corporation sees fit to assign its right, title and 
interest, to this shipyard to another branch of the govern- 
ment and the government sees fit to exercise the right 
of priority use, either for its own purposes or for the 
use of others under the government. Is it your under- 
standing that, under that kind of a situation, the con- 
tract here authorizes the govern- [1024] ment to dismantle 
or remove or otherwise destroy the facilities, improve- 
ments or machinery, erected thereon, under the terms of 
this lease, or was there an obligation on the government 
to maintain them? 

A. It is my understanding that there was an obliga- 
tion on the part of the Tavares Construction Company to 
maintain the facilities. I read nothing in the contract 
that would warrant under merely an assignment the right 
to destroy the property by either party. 

Q. So far as you understand this contract, you gather 
from the contract that it was the contemplation of both 
the government and the Tavares Construction Company 
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that the shipyard facilities would remain in existence and 
would not be destroyed by either party, without the con- 
sent of the other, until the expiration or termination of 
the lease in accordance with the terms of the contract? 

A. That is true as far as it goes. One other step 
in that is the acquisition of the rights of either the 
Tavares Construction Company or the Concrete Ship Con- 
structors by the right of eminent domain or condemna- 
tion, and from that point on out I wouldn’t pass on what 
could be done with the facilities. 


Q. So that, except for the right of the government to 
condemn and acquire the lease and option rights, you 
understand that this contract did contemplate that the 
facilities, [1025] improvements and machinery, would 
remain in existence until the lease was either terminated 
or expired in accordance with its terms? 

A. Yes; either terminated, expired, or by some other 
arrangement that we can’t foresee at this time that might 
come up for the cancelling of it or the acquisition of it 
by the government. [1026] 

©. Of course, if the lessee violated the terms of the 
lease, the government had a right to terminate the 
lease? 

A. Well, on any condition specified in the lease where- 
by it could be terminated, violation, or bankruptcy, or any 
one of the features that would permit its cancellation, 
or the lack of the necessity for building ships, either 
one or both parties could cancel. 

Q. What do you find in the lease, Mr. Mason, that 
gives you the understanding that Tavares Construction 
Company, as trustee, is to pay taxes, insurances, main- 
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tenance, watchmen, and so forth, during any period of 
priority use that may be exercised by the government? 

A. Without rereading the lease, I don’t know if I 
can quote it, but under my assumptions, as I stated a 
few moments ago, that the responsibility of maintaining 
and keeping the plant in condition so long as it remained 
with the Tavares Construction Company, it would be 
necessary to do those things in order to protect the 
property. 

Q. Then you have arrived at your opinion as to the 
fair market value of this lease and option contract, with 
the understanding on your part that, notwithstanding the 
government might exercise a priority use, for instance, 
from December 23, 1944, until January 1, 1950 that all 
expense of taxes, insurance, maintenance, and so forth, 
was to be borne by the lessee, Tavares Construction 
Company? [1027] 

Mr. Landrum: That is objected to, if the court please, 
in that it is indefinite. This contract provides for a 
priority use of all or some part. Counsel asks this ques- 
tion so that the witness will not understand whether he 
means a priority of all or only a part. 

Mr. John M. Martin: I will divide the question in 
obedience to counsel’s objection and ask the witness, first, 
to answer the question on the assumption that the govern- 
ment priority is for the entire period and for all of the 
facilities and machinery. 

A. I did not make my valuation on that method. I 
valued that option under the assumption that it could 
be exercised, although of the opinion that the option did 
not exist. Based on the assumption that it could be 
exercised, I had to assume they had an option in order 
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to place a value on it. It is my opinion that there was 
no option as of the date of valuation, namely, December 
23, 1944, but in order to arrive at a figure I assumed that 
there was an option, that they did have the right to pur- 
chase under the agreement, and, therefore, set out my 
opinion of what I thought they would have to pay. That 
is, when I say “what I thought,’ I mean what I thought 
might be a reasonable figure for the land, but that figure 
might be altered one way or another by the jury in this 
action and who may make it higher or lower than my 
figure, but whichever way it is, why, it [1028] affects 
that opinion just that much, plus the agreed sum for the 
facilities. Then I made an appraisal of the market value 
of the property, as I saw it as of December 23, 1944, and 
my opinion of the value was considerably less than the 
figure that Tavares Construction Company would have 
to pay for the property. 

Mr. John M. Martin: Will you read my question, 
please? 

(The record was read.) 

Q. By Mr. John M. Martin: Can you answer that 
question, Mr. Mason? 

A. I think the first statement I made in my answer 
answers the question, if J am not mistaken. . 

Q. To make it a little more clear as to just what I 
am trying to solicit your aid and assistance on in ex- 
plaining this contract, I direct your attention to para- 
graph 14 of the lease. At the bottom of the page you 
will note the subhead: 

“or (b) the government shall request priority for 
itself or others with respect to the use of the facili- 
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ties to be provided hereunder and, Lessee shall fail 
or refuse to give such priority.” 
Is it your understanding that that means in that pro- 
vision that priority may be requested for a portion of the 
facilities, or must such priority relate to the use by the 
government with respect to all the facilities to be pro- 
vided hereunder? [1029] 

A. I hadn’t given that particular phase of it any 
thought before, but it might be construed to be all or 
part. That would possibly be more or less of a— 

Q. Let us assume then for the purpose of my next 
question that we first construe it to mean a priority use 
to the government for all of the facilities to be provided 
under the lease, and further assume that such priority 
use was requested by the government and granted by 
Tavares Construction Company for the entire period re- 
maining in the lease, or up until January 1, 1950, what 
then is there in this contract that you understand to mean 
that, notwithstanding the possession and use under the 
priority, as exercised by the government throughout the 
remaining period of the lease, that the Tavares Construc- 
tion Company, as lessee, is still obligated to pay the taxes, 
insurance, maintenance, and so forth? Is there any par- 
ticular portion of the lease that you can direct my atten- 
tion to which will aid me in arriving at your understand- 
ing, Mr. Mason? 

A. I don’t recall, without going through and reading 
it, but it is my understanding that the responsibility of 
maintenance is, as I stated in answer to a similar question 
a few moments ago, with the Tavares Construction Com- 
pany as long as they are in possession of the property. 
Now, if they were not in possession of the property by 
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priority, and still had not been canceled out of the lease, 
the lease had not [1030] been terminated or taken away 
from them, I would assume that the agency that was in 
full charge of the property and the agency that would 
prevent them from occupying or utilizing any portion of 
it would be responsible for the equipment thereon, if 
granted a priority under this contract. But that state- 
ment is made with the thought in mind that the Tavares 
Construction Company would not even be permitted on 
the property, that the agency would take over the whole 
property, as I understood counsel’s question. 

Q. In other words, we both have in mind in the an- 
swer and in the question just given, that that is the exer- 
cise by the government of a prior use as to all of the 
shipyard and its facilities, and not just simply as to some 
small portion of it. 

A. That was my understanding of the question, yes. 

Q. Very well. Then, Mr. Mason, what is your un- 
derstanding of this lease and option contract, as to the 
rights of the lessee, Tavares Construction Company, in 
the event the government exercised such right of prior 
use by one of its other governmental departments, and 
thereupon the government proceeded, without the consent 
of the Tavares Construction Company, as lessee, to dis- 
mantle and remove, or otherwise completely destroy these 
facilities and machinery. 

Mr. Landrum: That is objected to, your Honor please. 
It is improper cross-examination. ‘They had not done so 
on [1031] December 23991944. If counsel wants tomeo 
into all that happened after that, they could not have 
elected) because they arement off on the 23rd day cmp 
cember, 1944. 
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Mr. Martin. I am assuming, if the court please,— 

The Court: We have to make assumptions in these 
cases. Otherwise there would not be any way to arrive 
at a judicial determination of the problem. These as- 
sumptions, ladies and gentlemen, are for the purpose of: 
testing the value of the opinion. It does not mean these 
assumptions are a reality. If they were, they would be 
testified to as facts. There must be hypothetical assertions 
in the nature of assumptions in these questions. I think 
the Supreme Court clearly stated in the Miller case that 
you have to adopt practical methods, and we have only 
the implements which are available. We cannot construct 
situations that do not exist. We have to assume certain 
things to exist. The purpose of those assumptions is not 
to establish that they did or did not exist. It is to test 
the opinion of the witness so that the jury may reach an 
estimate as to the value which they are going to give it. 
Overruled. 

Mr. John M. Martin: Will you read the question, 
please? 

(The question was read.) 

The Witness: And you mean that question to exclude 
the right of arbitration, and so forth, as set up? 

Q. By Mr. John M. Martin: No, I am not assuming 
[1032] any thing except an assumed state of facts in that 
question, and to make it more clear I will add this: We 
will assume that no condemnation action is filed. You 
understand that? And I am assuming the government has 
requested the Tavares Construction Company and they 
have granted the right of priority use for, we will say, 
the entire unexpired portion of the lease or until Janu- 
ary 1, 1950. Then I want you further to assume that the 
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government or some department should decide that it 
wanted to dismantle or remove, or otherwise destroy these 
facilities, so that under my assumed state of facts when 
the lease expired according to its terms on December 31, 
1949, there was nothing remaining in this shipyard ex- 
cepting the land, the site, as improved. What is your 
understanding as to whether under the lease and option 
contract Tavares Construction Company, as lessee, would 
then have the right to elect to purchase the site at the 
acquisition cost of such site to the government, excluding 
from the option price the entire $2,141,236.49, as cal- 
culated in Exhibit Q. 

Mr. Landrum: That is objected to, if the court please, 
in that it excludes or includes within the question pro- 
pounded the amount of moneys expended by the govern- 
ment of the United States in the making of this very 
value as to which he is asking now. 

The Court: JI am inclined to think that vitiates the 
[1033] question, but I wish you would read the question, 
please. 

Mr. Landrum: May I make the further statement, 
your Honor please— 

The Court: Now, just a moment. Wait until the 
question is read. It is difficult enough to do it without 
interruption. 

(The question was read.) 

The Court: I think the question is proper. Over- 
ruled. 

The Witness: I don’t see how you could exclude the 
facilities, the price paid for the facilities of $2,141,236.49 
from the price that Tavares Construction Company would 
have to pay, because the lease specifically says all, the 
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cost to the government of all those things, so that, in 
my opinion, in 1949 or 1950 Tavares Construction Com- 
pany would still have to pay the price that the jury in this 
action puts on the naked land before they had improved 
it, plus the cost of facilities. 


Q. By Mr. John M. Martin: And in testifying as to 
your opinion as to the fair market value of the lease and 
option contract as of December 23, 1944, you gave no 
consideration, as I understand it, to the amount which 
the option price would be in the event the facilities and 
machinery were either dismantled and removed or com- 
pletely destroyed prior to January 1, 1950? 

A. No. In my opinion of the price that Tavares 
[1934] Construction Company would have to pay as of 
December 23, 1944, I could not conceive the destruction 
of the facilities by anyone else, and that if he wanted to 
exercise the option, that that is the sum of money that he 
would have to pay. 


QO. Now, the option price that you have been talking 
about, as I understand it, is the formula (b) as to price 
under paragraph 15 of the lease; is that correct? 

A, That iS €@meect, yes. 

Q. And formula (b) sets forth a schedule of de- 
preciation as to the facilities and machinery? 

A. That is correct. 

©. For various classes of facilities; 1s that your un- 
derstanding? 

Ace Ulat isWeomnect. Class 1, five per cent; elass 2, 
ten per cent; and class 3, twenty-five per cent. 

Q. Then finally winds up with the provision then un- 
der paragraph 3 of formula (b) in paragraph 15, “pro- 
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vided, however, that the minimum residual value on all 
items shall be 15%” 

You understand by that provision just read, however, 
that the option price as to the facilities and machinery 
should at least equal the minimum residual value on all 
items of 15 per cent, notwithstanding the fact that under 
the assumed state of facts I have just given in my pre- 
vious question the government, without the consent of the 
Tavares [1035] Construction Company, might have dis- 
mantled and removed, or otherwise destroyed, all of the 
facilities and machinery. 

A. It is my understanding— 

Mr. Landrum: If the court please, I object upon the 
ground and for the reason it is improper cross-examina- 
tion and an improper statement of the market value. It 
is an attempt to show damage for violation of the con- 
tract. 

The Court: Of course, the term used is “just compen- 
sation.” The courts have, in interpreting that phrase, 
used various expressions, “actual value,” “market value,” 
“just value,’ and other expressions which are judicial 
connotations of that provision of just compensation. [| 
don’t know why we should not enlarge it so as to make it 
all-inclusive. Objection overruled. 

The Witness: It is my understanding that that 15 
per cent clause in clause (b) of paragraph 15 is that 
assuming the shipyard was in operation for 10 or 15 
years, and we were at war and the necessity for building 
ships prevailed during that length of time, and the fa- 
cilities were used for that length of time, and the option 
was exercised at that particular time, that they would 
still have to pay 15 per cent of the cost to the government, 
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even though they had worn out the machinery in the 
construction of the shipyard, if they desired to exercise 
the option. In other words, what I am trying to say is 
that that factor has to do with the [1036] depreciation 
factors and has nothing to do with any destruction, raz- 
ing or destroying by any other governmental agency of 
any part of parcel of the facilities of this shipyard. That 
is my interpretation of it. 

Q. By Mr. John M. Martin: Then am I to understand 
from your last answer, Mr. Mason, that even though the 
government, under the exercise of its prior use, had for 
some reason seen fit to remove, dismantle or destroy these 
facilities, that the depreciation schedule set forth in para- 
graph 15, sub-head (b), for determining option price 
would still be followed? 

Mr. Landrum: That is objected to upon the ground 
and for the reason we are concerned here with Decem- 
ber 23, 1944, and what the government might do there- 
after is incompetent in this case. 

Mr. John M. Martin: It is not offered, if the court 
please, for the purpose of showing what the government 
might do thereafter, but merely for the purpose of getting 
at the witness’ understanding of this contract. 

The Court: Will you read that question, please? 

(The question was read.) 

The Court: Overruled. 

The Witness: I would say that it would be followed 
for all of the facilities that were there, and, for example, 
I have this in mind: they added to this yard and took 
some [1037] materials away from there, and sold some 
to other shipbuilding yards during the life of the yard. 
There were adjustments made. If they took a piece of 
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material away, a piece of machinery away from this yard 
and took it to another yard, they adjusted their expendi- 
tures on this yard by a deduction. If another agency un- 
der priority moved in on this property and destroyed or 
razed or completely demolished every piece of property, 
there would be an adjustment made, if it would all be 
eliminated. If some of it was still in existence, they 
would have to pay for it. There would be an adjustment 
made. I don’t think that Uncle Sam, or anyone else, 
would do anything else but that, and if they took those 
gantry cranes that show around those dry docks and 
moved them up to the California Shipbuilding Company, 
or up to Seattle, or to some other shipyard, I don’t think 
Tavares Construction Company would be expected to 
pay for that, if they exercised their option. If the Navy 
took over one of those cranes, and put it over on the de- 
stroyer base, I think there would be an adjustment made 
for it. What the adjustment would be, I don’t know, 
because it would have to be made as of the time the thing 
happened. I can’t see where if, as counsel stated or in- 
cluded in his question, or tried to include in his question, 
and we will assume they removed everything, and the 
government was still occupying the land only under the 
priority in 1949, or 1950, on December 31st, [1038] 
and all that was there was the land, then I presume that 
all Tavares would have to pay would be the market or 
the cost to the government of the land. I don’t see any- 
thing different, and I think that is common sense. 

Q. By Mr. John M. Martin: I think I understand 
your answer, Mr. Mason, where you use the illustration, 
for instance, as to a gantry crane. You are referring to 
these mechanical derricks or movable derricks indicated 
on the model? A. Well, I am referring to— 
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Q. But let us take the situation where I am trying to 
get at and where I have in mind these four graving docks 
or wet docks, which instead of being portable machinery, 
have been referred to by some witness as a depression 
in the land, in the site itself. Let us assume for my next 
question that, for instance, the government decided during 
the period of possession by it under its priority use that 
it wanted to use the areas occupied by graving docks 1, 
2 and 3 for some other purpose than a graving dock, and 
in the accomplishment of that purpose completely removed 
the graving docks as to sheet piling and material con- 
struction, and back-filled them, and left intact, we will 
assume, only graving dock No. 4. 

Now, to be sure that I understand you, let us further 
assume that a calculation of the option price from Exhibit 
QO as to these three graving docks 1, 2 and 3 that have 
been [1039] removed or back-filled,—that there is included 
in the option price of the facilities and machinery as set 
forth in Exhibit Q the sum of approximately $514,286 
as the option price as of December 23, 1944, for graving 
docks 1, 2 and 3. What then would be your understand- 
ing in the event Tavares Construction Company exercised 
its option to purchase, as to how the contract contemplates 
determining of the option price, with the dry docks 1, 2 
and 3 having been removed or back-filled? 

A. It is rather difficult to assume a hypothetical situa- 
tion of that kind, wherein the government would allow 
the Tavares Construction Company to still be in posses- . 
sion of the option, but assuming that that was the case 
and the Tavares Construction Company wanted the dry 


docks, the government would either have to excavate 
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them again, if they filled them, or make some adjustment 
for the removal of them. 

Q. What I am getting at is the understanding under 
the contract, that there would be a contract obligation in 
the making of that adjustment to eliminate the entire de- 
preciated value, as calculated in Exhibit Q, for those three 
graving docks. In other words, would a credit of the 
exact amount, $514,000, as set forth in Exhibit Q, be 
allowable to Tavares Construction Company, as _ lessee, 
in the form of a deduction in the amount of $514,000, 
approximately, from the total option price for the purchase 
of these shipyards? [1040] 

A I don’t think so, for the reason that we are talking 
about the purchasing of a shipyard in one end of it and 
a dismantled piece of property in the other. It is hard 
to reconcile the facts with the hypothetical situation. If 
you take the cold words of the contract, they have to pay 
the cost to the government, plus—or, less certain depre- 
ciated factors, not exceeding a total depreciation of 85 
per cent, or 15 per cent residual, as stated therein. I 
can’t conceive quite that situation actually being, or, I 
can’t answer it as a hypothetical question because it is a 
little far-stretched, as I would see the operation. If the 
situation as counsel indicated prevailed, I am satisfied in 
my own mind that some means or measure would be exer- 
cised under the contract where Tavares Construction 
Company would be out, even to the extent of the action 
that took place, as exemplified here in this court. His 
rights would be condemned and he would be cut off before 
1950, or 1947, whatever the date is. [1041] 


QO. By Mr. John M. Martin: But, except for con- 
demnation or a termination of the lease in conformity 
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with its own terms, is it your understanding of the lease 
and option contract that both parties, that both the gov- 
ernment and the Tavares Construction Company, con- 
templated by that contract the continued existence, for 
instance, of these four graving docks I have referred to 
until the expiration or termination of the lease, in con- 
formity with its terms? 

A. I don’t quite understand. May I have it again? 

(Question read by reporter.) 

The Witness: I would say yes; that it was the con- 
templation of both parties that the shipyard would remain 
intact until such time as it was terminated or, by agree- 
ment, was dissolved or was condemned, as in this action. 

Mr. John M. Martin: That is all. 


Redirect Examination 


By Mr. Landrum: 


©. Mr. Mason, counsel has asked you with relation to 
something which might take place in the year 1950. Will 
you tell this court and jury the main reason that you 
reached the conclusion that that paper, Exhibit W, could 
not be sold for a profit? 

Mr. Crouch: I object to that as not proper redirect 
examination. 

The Court: I think he has told us but he may tell it 
[1042] again. Overruled. 


The Witness: To put it as simply as possible, assum- 
ing that I, as a broker or as a business opportunity 
broker, licensed in the State of California, was presented 
a document of that nature and asked to sell it, or if one 
of my clients had an opportunity to buy it and came to me 
about buying it, 1 would go through the document, as I 
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did in preparing for this case, and point out the many tfs, 
ands and possibilities of this and that happening. It 
would, in my opinion, make the possible profit in it for 
the person who was going to sell the option so speculative 
because of things he would have to do, following the 
contract or lease, considering it by its four corners, the 
provision to pay the cost to the government, which was 
$2,141,000, plus a sum for the land of, we will say, $250,- 
000, which would make $2,406,000, or some such sum 
as that, that he would have to pay if the option was ex- 
ercised. And in making an analysis of the property and 
comparing it with shipyards elsewhere, and based on my 
knowledge of what happened after the last war with the 
Concrete Ship yard on Mormon Island in Los Angeles 
Harbor and the Wooden Shipyard on Mormon Island in 
Los Angeles Harbor, and realizing we were out of war 
at the moment, it would be entirely too speculative and I 
can’t see where a willing buyer coming in to buy the 
paper or the option or the assignment of the lease, if it 
could be assigned, should pay five cents for it. [1043] 
Mr. Landrum: That is all. 


Recross Examination 


By Mr. John M. Martin: 

QO. When you say, in your opinion, it is entirely too 
speculative, do you mean that the element of value would 
be entirely too speculative or that the element of contract 
rights as mentioned in the lease and option contract would 
be too speculative? 

A. The element of certain rights coming into being; 
for example, the right to remain on the property, the right 
to an option. That was speculative. As evidenced in this 
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court, it was cut off on December 23rd in a condemnation 
action. There are all of those possibilities in there, that 
he might be cut off as he was cut off. It was too specu- 
lative. 


©. The element of condemnation, as to the right of 
the sovereign to condemn, is an element that is inherent 
and exists in every piece of property in the United States 
of America, is that not correct? 


A. There is no question about that. If the necessity 
requires it, the State, City or County or federal govern- 
ment and certain branches of your local governments may 
condemn property if the use is for the public. 


©. Would you say, then, that the fact, for instance, 
by [1044] way of illustration, that the government might 
desire in time of war to condemn the State House at 
Sacramento, belonging to the State of California, for 
government purposes, that the fact that the government 
might possess such a right would prevent you as an ap- 
praiser from arriving at a fair market value of that 
State House in the event it was to be offered upon the 
open market for sale by the State of California? 


A. No. The fact that it is owned by the State would 
mean they would condemn it after a proper study, the 
same as I did in this action. 


©. Then, why isn’t it fair to remove the element of 
speculation as to this lease and option contract to be 
condemned, when you form your opinion as to the fair 
market value of the lease and option contract? 


A. That is only one of the phases that makes it specu- 
lative. 
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Q. What are the others, so that I may understand 
them? 


A. If I was sitting down across the table, with coun- 
sel, as a business man, talking about it, we would take 
the various items, the right that was conveyed to the 
Tavares Construction Company to negotiate. We would 
discuss that and find that it was the right to negotiate 
the same as anybody else has and a right to assign the 
option or the lease subject to the consent of the govern- 
ment. It might be questionable as to whether he could 
obtain that. The right to exercise the op- [1045] tion 
coming into being under paragraph Twelve, as of a cer- 
tain date or at the expiration of the automatic-extended 
term of the lease, December 31, 1949, in the future. The 
right of the government to acquire it for other agencies. 
The right or the possibility of the option coming into 
existence under paragraph Fourteen. All of those things 
would throw up a question as to whether it would be a 
piece of paper that you could market, and then the fur- 
ther thing that you would have to estimate the value of 
the property as it was of the date that you were nego- 
tiating for the paper and, following that, the formula 
set up, and estimate the market value of it, and, if the 
market value exceeded the formula that he would have to 
pay, it might be conceivable that somebody would pay 
a few cents for it. But, in my opinion and from my 
analysis of it, the market value was lower than that sum 


of money. Hence, there was no market value in it. 


vs. United States of America 1203 


(Testimony of Tom Mason) 


Q. In order that I may be sure that I understand 
you, when you stated as your opinion that the option had 
not come into being as of December 23, 1944, will you 
state just what you mean? 

A. I mean that the option had not come into being; 
that Tavares did not exercise an option on December 
23rd or prior thereto, that is, exercise any rights that he 
might have had to an option prior to the date of valua- 
tion herein. [1046] He did not take these steps necessary 
to give him the option. 

©. Were those rights to take the necessary steps to 
exercise an option a portion of the rights that were here 
condemned and which you have included in your valua- 
tion? A. Oh, yes. 

QO. So that, if they were acquired by the government 
in this proceeding, Mr. Tavares would have had no right 
to exercise them? Is that your understanding? 

A. He had no right to exercise the option after De- 
cember 23rd. Up to the cutting off on December 23rd, 
he had the right to exercise the option but he did not. 

QO. But am I to understand that it is your understand- 
ing of this contract that you can include in your opinion 
as to the fair market value of the lease and option con- 
tract nothing whatever for the value of the option for the 
reason that it had not come into being as of December 
23, 1944? 

A. It is my understanding of what I did include in 
my opinion of value that it was all the rights that Ta- 
vares had in and to and by virtue of the lease agreement, 
Plancor 407. 

QO. But your understanding of those rights, as I 
understand your testimony, excluded therefrom any right 
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and notice to terminate as a condition precedent to elect- 
ing to purchase because, by the very act of condemnation, 
the lease and option right in toto ceased to exist on De- 
cember 23, 1944? 

A. You misunderstood me or I possibly didn’t make 
my- [1047] self clear. Up to the filing of the action for 
the taking of the property, this action here, December 
23, 1944, the Tavares Construction Company had the 
right to exercise an option following a certain prescribed 
rule in this document. When the government stepped 
in and took that right away from him, even though he 
didn’t exercise it, he is entitled to appear here in court 
and attempt to get whatever he feels that he is entitled 
to, and my opinion is that the market value of all of 
those rights, including the option right, is that it had no 
market value as of the date of valuation. 

QO. What I want to be clear about, it is my under- 
standing that you based that opinion, Mr. Mason, as to 
value upon your conclusion, from an examination of this 
contract, that the option right had not come into being 
or existence as of December 23, 1944, is that correct? 

A. No, Mr. Martin. I said that he had the option 
right but the option itself had not come into being. 

Q. What do you mean by that last statement. that the 
option itself had not come into being? Do you mean for 
the purpose of your appraisal as to value? 

A. No. I mean that Mr. Tavares had not, and, when 
I say Mr. Tavares, I mean the organization that was in 
the lease,—that he had not exercised their option and not 
said to the government, “I am going to take that property 
in accordance with the option,” and the government said, 
“Okay; [1048] you can take it.” He didn’t do that up 
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to December 23rd. Up until the government took it, 
he had the right to do that and he should be paid for that 
right, which, in my opinion, is nothing. 

Q. In other words, as I understand you, you included 
in your opinion as to value or took into consideration as 
one of the elements that, the Tavares Construction Com- 
pany not having elected to purchase or serve a 10-day 
notice to terminate prior to December 23, 1944, the service 
by the lessee, the Tavares Construction Company, of 
notice either to terminate or to elect subsequent to De- 
cember 23, 1944, would have been an idle and useless 
act 

A. I think that I answered that, in substance, earlier 
in my testimony, wherein I stated that I had to assume 
that the option had come into being, in order to appraise 
it, and that is what I did. In my appraisal of the option, 
or lease coupled with the option, I took the position in my 
own mind that the Tavares Construction Company had 
gone through the routine of sending a notice of a 10-day 
cancellation, had exercised the option and had the option 
in their possession. That is one of the things that I took 
as a basis of my appraisal of this option. 

QO. But did you also take into consideration, Mr. 
Mason, that, except for termination of this lease and 
option contract prior to January 1, 1950, the Tavares 
Construction Com- [1049] pany as lessee would also have 
had the right to elect to purchase the entire site, facilities 
and machinery, as of January 1, 1950? 

A. I could have placed that interpretation on it but 
I made no calculation to cover it because it was so far in 
the distant future, and, knowing what had happened with 
similar yards after the last war, T couldn’t see where any- 
one would pay anything for the option. 
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Q. In other words, you reached the conclusion that an 
option to purchase 100 acres of real estate at a time or 
period fixed five years, we will say, in the future, was 
the fixing of such a remote period as to make it unworthy 
of consideration in arriving at a fair opinion as to market 
value? A. As of the date of valuation; yes. 

©. How, then, do you compare that remoteness with 
an illustration, for instance, where these tideland leases 
are leased for a long period of 25 to 50 years, on a 
graduated rental basis of say from 1 cent per square foot 
up to 5 cents per square foot? 

Mr. Landrum: If the court please, that is objected 
to as not proper recross examination. 

The Court: Sustained. 

QO. By Mr. John M. Martin: Do you in your calcu- 
lation— 

The Court: I think I should explain that ruling so 
that [1050] counsel will not misapprehend the reason for 
it. The question leaves out of consideration the exhibit 
which is the basis of calculation. 

Mr. John M. Martin: Thank you, your Honor. 

Q. In this lease Exhibit W, the lease and option con- 
tract, I have understood you to say that you have given 
full consideration to all of the elements that would enter 
into the determination, in your opinion, of the fair market 
value of the lease and option contract? 

Mr. Landrum: Jf your Honor please, I object to that 
upon the ground and for the reason it is not proper re- 
cross examination. He went into all of it on his prior 
cross examination of this witness. The only question I 
asked this witness was one question and that was what 
was his main reason for reaching that conclusion. 
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The Court: J think you went into most of this but 
you can go into that further after the recess. Ladies and 
gentlemen, we will take a recess for about five or ten 
minutes. Remember the admonition. 

(Short recess.) 

The Court: All present. Proceed. 

Mr. John M. Martin: I have finished my recross ex- 
amination, if the court please. 

Mr. Landrum: Nothing further, Mr. Mason. Thank 
you, sir. If the court please, the government rests. [1051] 


The Court: Is there any rebuttal, gentlemen? 

Mr. Muir: The defendants Johnson do not wish to 
offer any rebuttal. 

Mr. Monroe: We have a very few matters, your 
Honor. First, by reference, I would like to have in the 
record Article 15, Section 3, of the California Constitu- 
tion. 

The Court: I don’t remember it offhand. 

Mr. Monroe: It has to do with the tidelands, with the 
limitation. It is very short. May I just read that? 

The Court: Yes. 

Mr. Monroe: “Section 3. All tidelands within two 
miles of any incorporated city or town in this State, and 
fronting on the waters of any harbor, estuary, bay, or 
inlet used for the purposes of navigation, shall be with- 
held from grant or sale to private persons, partnerships, 
or corporations.” 

And we would like, next, to offer, if your Honor please, 
Chapter 46 of the Statutes of California for the year 
1923. That is our grant and is, in fact, our deed and I 
believe it should be read into the record. 
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Mr. Monroe: I will read this. “Whereas, Since the 
admission of California into the union, all tidelands along 
the navigable waters of this State and all lands lying 
beneath the navigable waters of the State have been and 
now are held in trust by the State for the benefit of all 
the in- [1052] habitants thereof for the purpose of navi- 
gation, commerce and fishing; and 


“Whereas, It is the duty of the State to govern, ad- 
minister and control such lands and to improve and de- 
_ velop navigation, commerce and fishing thereon and there- 
over; and 


“Whereas, The State has not the general power of 
alienation of such lands, but may, when the interests of 
commerce, navigation and fishing require it, convey to 
municipalities limited and defined areas of such lands 
with the power to govern, control, improve and develop 
the same in the interests of all the inhabitants of the 
State; and 


“Whereas, The conveyance to the City of National 
City of the lands hereinafter described, together with the 
right to govern, control, improve and develop the same 
will result in great advantage and benefit to all the in- 
habitants of the State; it is provided: 


“Section 1. There is hereby granted and conveyed to 
the City of National City, in the County of San Diego, 
State of California, all of the lands situate in the City of 
National City side of said bay, lying and being between 
the line of mean high tide and the pierhead line in said 
bay, as the same has been or may hereafter be established 
by the federal government, and between the prolongation 
into the bay of San Diego to the pierhead line of the 
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boundary line between the City of National City and the 
City of San Diego, [1053] and the prolongation into the 
bay of San Diego to the pierhead line of the northerly 
line of the street commonly known as Thirtieth Street, 
same being the southerly boundary of the City of Nation- 
al City, California. 

Bec. 2. 


“The City of National City shall have and there is 
hereby granted to it the right to make upon said premises 
all improvements, betterments and structures of every 
kind and character, proper, needful and useful for the 
development of commerce, navigation and fishing, includ- 
ing the construction and operation of a municipal belt line 
railroad in connection with said dock system. 

“Sec, 3. No weiam, conveyance, or transfer of any 
character shall ever be made by the City of National City 
of the lands described in Section 1, or of any part thereof, 
but the said City shall continue to hold said lands and the 
whole thereof unless the same revert or be receded to the 
State of California. The harbor of National City shall 
remain always a public harbor and the said city shall never 
charge or permit to be charged on any of the premises 
by this act conveyed any unreasonable rate or toll, nor 
make nor suffer to be made any unreasonable charge, 
burden or discrimination. In the event of a violation of 
any of the provisions of this act, the said lands and the 
whole thereof shall revert to the State of California. [1054] 


“Sec. 4. The City of National City—” 
Mr. Crouch: Just a moment, if the court please. 
(Whispered conversation between counsel. ) 


Mr. Monroe: I was also going, your Honor, to call 
attention to the Act of 1925 and counsel has called my 
attention to it. And may the record show that Sections 
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4 and 5 of this Act were amended? So I will simply 
read Sections 4 and 5 as amended. It changes the term 


from 25 to 50 years. 


“ec, 4. iienCity ot National City may leasemione 
term not exceeding 50 years any wharves, docks or piers 
constructed by it, and all such leases so executed shall 
reserve to the board of trustees of the City of National 
City, the right and privilege, by ordinance, to annul, change 
or modify such leases upon the violation of any of the 
provisions thereof by the lessees as in its judgment may 
seem proper. The aggregate amount of all wharves, 
docks and piers so leased by said city shall never exceed 
seventy-five per cent of all the wharves, docks and piers 


actually constructed. 


“Sec. 5. The City of National City may lease not to 
exceed an aggregate of seventy-five per cent of the lands 
conveyed to it by this act, for a term not to exceed 50 
years and upon which wharves, docks or piers have not 
been actually constructed, and, except by consent of the 
board of trustees of the City of National City under an 
ordinance of such board duly adopted, such leases shall 
not be assignable or trans- [1055] ferable, nor shall any 
lessee have the right to sublet the leased premises or any 
part thereof without such consent. 


“When wharves, docks or piers have not actually been 
constructed, provided that where any of said lands are 
now leased for a period of less than 50 years, the City of 
National City may extend or renew the same or make new 
leases thereon, except that the term of such extension, 
renewal or new lease shall be not to exceed 50 years from 
the date of such extension or new lease.” 
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iiiten, coino tomes 92> acty Sec.6. The State hereby 
reserves unto itself at all times the reasonable use of and 
access to all wharves, docks, piers, slips and quays here- 
after constructed under the provisions of this act, for any 
vessel or water craft owned, leased or operated by the 
State.” 


We will also offer, by reference, the Act of 1917, Chap- 
ter 28. It will be unnecessary to read that in the record 
at length, your Honor, because it is the same, the 1917 
Act, except for Section 6, to which some reference has 
been made in the evidence, and that Section 6 is as follows: 


“Sec. 6. The foregoing conveyance is made upon the 
condition that the City of National City shall, within five 
years from the approval of this act, exclusive of such 
time as said city may be restrained from so doing by 
injunction issued out of any court of this State or of 
the United States, and exclusive of such further delay as 
may be caused by unavoid- [1056] able misfortune or 
great public or municipal calamity, issue its bonds for 
harbor improvement purposes in an amount of not less 
than one hundred thousand dollars, and shall, within five 
years after the approval of this act, exclusive of the time 
in this section hereinbefore mentioned, commence the 
work of such harbor improvement, and the said work and 
improvement shall be prosecuted with such diligence, that 
not less than one hundred thousand dollars shall be ex- 
pended thereon within five years from the approval of 
this act. If said bonds be not issued or said work be not 
prosecuted and completed as and in the manner herein 
provided, then the lands by this act conveyed to the City 
of National City shall revert to the State of California.” 


That is the only difference. There is no such provision 
in the 1923 act. We would like to call Mr. Rogers. 
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FRANK W. ROGERS, 


called as a witness in rebuttal by the defendant City of 
National City, having been first duly sworn, was examined 
and testified as follows: 

ihe Clerk) state your name, please. 

The Witness: Frank W. Rogers. 


Direct Examination 

By Mr. Monroe: 

QO. Where do you live, Mr. Rogers? 

Poe National City. {1057] 

Q. And have you any official position with the City of 
National City? A. That of City Clerk. 

QO. As such City Clerk, do you have custody of the 
records of the ordinances passed by the City of National 
City MG, 


Q. I will call your attention to a lease executed under 
the date of February 2, 1942, signed by National City by 
Frederick J. Thatcher as Mayor, to the Tavares Construc- 
tion Company, and leasing a tract of approximately 18 
acres or 800,000 square feet for a period from January 1, 
1942, until December 31, 1946. I will ask you whether 
or not you have examined the records of the ordinances 
of National City to ascertain whether or not there is any 
ordinance either authorizing or approving any transfer 
of that lease to any other person or corporation. 

Mr. Landrum: That is objected to, if the court please. 
It is not proper rebuttal. I consider it as a part of their 
Case imenief. 

The Court: It might have been but I think it is a 
material factor, perhaps not so much so far as the jury is 
concerned but on other aspects of the case, which the court 
will have to consider before final decision. Overruled. 
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The Witness: I have. [1058] 
What have you found in that regard? 
I have found no such ordinances. 


There is no such ordinance? 
To the best of my knowledge, there is not. 


O FO Fo 


Mr. Rogers, can you tell us from your examination 
of the records what payments of rent were made under 
this lease? 

Mr. Landrum: That is objected to for the same reason, 
1f your Honor please. 

The Court: I do not believe that is a matter for the 
jury. 

Mr. Monroe: Might I suggest, your Honor, what my 
purpose is? 

The Court: Yes. 

Mr. Monroe: My purpose is simply to show that after 
an alleged assignment to the Defense Plant Corporation no 
rent was paid; that it has never paid any rent. That is 
all I want to show. 

The Court: Are you going to question that, Mr. Land- 
rum? 

Mr. Landrum: No, sir, I will not. I admit it. 

Mr. Monroe: That is all. 

The Court: It may be material on certain aspects of 
the matter ,— 

Mr. Landrum: Yes, I understand, your Honor. 

The Court: —which will not be of much interest to 
[1059] the jury, except it should be in the record so that 
a proper consideration can be given to that factor at the 
appropriate time. 


Mr. Monroe: That is all. 
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Mr. John M. Martin: Might I ask the witness one 
question as to one exhibit that has been offered here? 

Une Count cs 

Q. By Mr. John M. Martin: Plaintiff’s Exhibit No. 
5, I hand you what purports to be a copy and direct your 
attention to the certificate on the last page thereof. Will 
you state whether you know, from your knowledge of the 
records of the City of National City as to whether the 
ordinance therein referred to was duly passed and adopted? 

Mr. Monroe: Pardon me. It refers to a resolution, 
and not an ordinance. 

Mr. John M. Martin: Very well. I correct my state- 
ment. 

The Witness: I am afraid I can’t answer that. 

QO. By Mr. John M. Martin: You do not know, of 
your own knowledge? 

A. Not of my own knowledge. 

Mr. John M. Martin: Thank you. 

Mr. Monroe: If it will help the situation for counsel, 
1 will stipulate that a resolution, as referred to in the 
certificate, was made. 

Mr. John M. Martin: Thank you. I will accept that 
| 1060] stipulation. 

Mr. Monroe: That is all, Mr. Rogers. 

(Witness excused. ) 

Mr. Monroe: Mr. Dickson. 
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DREEY aN }. DICKSON, 


called as a witness by and on behalf of the defendant City 
of National City, having been first duly sworn, was 
examined and testified as follows: 


Direct Examination 

The Clerk: Will you state your name, please? 

The Witness: Delevan J., D-e-l-e-v-a-n J. Dickson, 
D-i-c-k-s-o-n. 
By Mr. Monroe: 
Your residence, Mr. Dickson? 
National City. 
What official connection have you with the city? 
I am the administrative officer. 


PIO PO 


Q. I will ask, Mr. Dickson, if you are familiar with 
the area involved in this suit and that is represented by 
this model that stands before you. I have no particular 
reference to the structures, but the land itself. Are you 
familiar with that area? A. Yes, sir. 

©. Do you remember the occasion of that area having 
been filled in connection with dredging operations in the 
[1061] San Wiese Bay ? i. ldo: 

Mr. Landrum: Just a moment. That is objected to, 
if the court please. It is not proper rebuttal at all. 

The Court: Well, are you speaking of tract A? 

Mr. Monroe: I am speaking of the original fill. I 
want to show that that was done before any of these things 
came up at all. There was some reference by some wit- 
nesses that might leave a bit of doubt. 

The Court: Objection overruled. 

Mr. Monroe: Would you read the question, please? 


(The question and answer were read.) 
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Q. By Mr. Monroe: And when was that? 

A. To the best of my recollection, it was in 1959707 
the early part of 1940. 

©. At that time was there any transaction between 
the City and the Government? 

A. The transaction that occurred between the City and 
the Government was on May 2, 1939, when the City of 
National City voted an area of approximately 96 acres, 
which extended south from the north city limits of Na- 
tional City. I am referring to tidelands. 

QO. Yes. 

A. They voted that area to the Federal Government 
for the use of the United States Navy for military pur- 
poses, and [1062] in the negotiations that were held prior 
to that election Captain McCandless, who was at that 
time the commanding officer of the Destroyer Base, rep- 
resented the fact that if the City of National City gave 
this— 

Mr. Landrum: Just a moment. If the court please, I 
object on the ground that the statement of Captain 


McCandless is not binding upon the government of the 
United States. 


The Court: Objection sustained. 


O. By Mr. Monroe: Well, the land was actually 
turned over to the government; is that right? 


i eahat’s righinesin 


Q. And the dredging was actually done in 1938 and 
Gig A. What isteommect: 


Mr. Monroe: That ism, 
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By Mr. Landrum: 

Q. Just one further question. Of course, you know, 
do you not, that there was other dredging and other filling 
done by the Tavares Construction Company later on, when 
they came in there, which was paid for by the govern- 
ment, do you not? 

A. I don’t know about that, sir. I was in the Navy 
at the time. 

Mr. Landrum: That is all. 


Mr. Monroe: That is all. 
(Witness excused.) [1063] 


Mr. Monroe: That is all our rebuttal, your Honor. 

The Court: Any further rebuttal? 

Mr. Sloane: I would like to recall Mr. Brennan, Mr. 
Joe Brennan. 


JOSEPH W. BRENNAN, 


recalled on behalf of the defendant San Francisco Bridge 
Company, having been previously sworn, was examined 
and testified further as follows: 


Direct Examination 


The Witness: Do I have to swear again? 

The Court: You have been sworn. 

The Witness: Yes: 

By Mr. Sloane: 

Q. Mr. Brennan, will you refer to Exhibit No. 1 and 
give us some information about the relation of the water 
area to land area, both being tidelands, so-called? Do you 
understand from Exhibit 1 that the area marked in green 
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represents water, as it stood in November, 1942, and that 
the other colors represent land? A. Nes 

Q. Now, will you state—this is with reference to some 
testimony given by a government witness to the effect 
that the City of San Diego collects rent for wharves in 
the dredged areas of tidelands. Is that the fact? 

A. Yes, sir. [1064] 

Q. Does the City of San Diego include in those leases 
water areas? ee es, sir. 

©. They are designated in what manner in the leases? 

A. We have what we call a tideland lease and a wharf 
franchise. The wharf franchise takes in the water and 
the tideland lease takes in the land. 


©. )Doestine Citsmealtect rent tor the land¥and terse 


use of the water? Ewe es, Sir. 
©. Are there any instances in which the City collects 
rent for the use of the water alone? AD Ves 


©. In your opinion, does water alone have a rental 
value in this community? Did it have, in 1942? 

A. Yes, sir. It depends on the purpose you want to 
use it for. For example, an oil dock. As a rule, the oil 
dock does not require any land. We have the Standard, 
the Union, the Shell, the Richmond and the G. P., and 
they just rent an area of water to construct their docks, 
to pipe the oil up to the fee land in the rear. 

©. Having reference to other industries now which 
make a combined use of land and water, will you explain 
how that is done? A. The combined use? [1065] 
The combined use of land and water. 

You mean how it is done? 
Shipyards, for example. 
What do you mean? 


PO FO 
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©. How do they combine those? 

A. You mean the way we give a tideland lease and a 
wharf franchise? 

©. Yes, and in actual practice what use would a ship- 
yard make of water? 

Mr. Landrum: Just a moment. If the court please, 
I am going to object. That is not proper rebuttal, what 
use would a shipyard make of water? 

The Witness: They don’t drink it. 

The Court: We have here a unique use of waterways 
with respect to shipbuilding. I don’t believe that other 
instrumentalities, such as dry docks would be applicable. 

Mr. Sloane: I think not, your Honor. I am referring 
to the uses which parcel 7 would have, leaving out of 
account this development by Tavares. 

QO. By Mr. Sloane: Referring to the map, can you 
tell us what high use could be made of parcel 7 in connec- 
tion with the use of the land area immediately adjoining, 
I mean, of the water area immediately adjoining? 

A. Which one is parcel 7 now? 

©. Parcel 7 is the blue strip which was leased by 
[1066] National City to the San Francisco Bridge Com- 
pany. 

A. It gets back to the same old story. If a fellow 
wants to get something on the water front, an industry 
that has to have water and land, one is no good without 
the other. If a shipyard wanted to go in there or a 
cannery, or anything that required water frontage, he 
would have to have them both, or else he might just as 
well go out to El Cajon if he does not use or does not 
require the combination of the two. 

Q. In fixing the rental value of the property which 
requires both land and water, do you take into account, in 
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the practice of the City of San Diego with which you are 
familiar, a distinction between the value of the water and 
a distinction between the value of the land, or do you 
lump them together, or how is it treated? 

A. In making a lease, you mean? 

Ore Yes. 

A. Well, as a rule we make the land bear the greater 
amount, and then the water area in front is given the 
lessee, the right to use. Then he is charged a nominal 
rental for that. We could just as well put it all in one, 
or we could divide it up equally between water and land, 
but we have not done so. As a rule we do it that way 
where they take both. Then if a man takes a strip of 
water in front of the bulkhead line and does not require 
any land ashore of it, then he pays for it as he pays a 
greater amount. He pays an equivalent [1067] amount so 
that the land that is cut off in back of the water does not 
have to bear the same rate that it would have if it had 
them both. 


Q. Let’s take the example of where the land to the 
rear of the tideland is taken by a leasehold carved out in 
the front, as illustrated by parcel 7, which fronts on the 
water and cuts off parcel 2 entirely, that is the yellow 
portion, and a part of parcel 3, which is the blue. Is 
there any distinction made in the rental value of the cut- 
off portion of the land, as compared to the frontage por- 
tion of the land, assuming that frontage portion is about 
218 feet in width? 

A. Do you mean, do we have any cases like that? 

Q. Yes, do you have cases like that? 

A. Where there was leased land there, cut off in the 
back: 
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©. Yes: 

A. Interior land. We have got only one that I can 
recollect and that is where we leased the water in front to 
an oil dock, and we made him pay as much as if he had 
taken the land in back, because it detracted from the value 
of the land, but I don’t know of any similar case that we 
have to that. 

QO. But as a matter of reasonable value, would the 
same rule apply, if it cut off the frontage from the water? 

A. We’ would make the other fellow, we would make 
him [1068] pay as much; so that we wouldn’t have to get 
as much for the land, if that is what you mean. 

©. Then when reference is made to leases, as stated, 
by the City of San Diego, am I to understand that the 
rental value attributed to land covers also the rental value 
of the water, except where there is some nominal charge 
made? 

A. How is that? I don’t understand that. 

Mr. Sloane: Would you read the question, please? 

(The question was read.) 

The Witness: TI still don’t know what you mean. 

QO. By Mr. Sloane: Is that any better on a second 
reading, or shall I start again? 

A. No, sir, I still don’t know what you are talking 
about. If you want to know the difference between the 
land and water, if there is a difference on that? 

QO. You might get at it that way. Tell me if there is 
a difference, and why, and if you know, who pays for it, 
and how? A. Who pays for which? 

Q. You let me ask the unintelligible questions. 

A. I can’t understand that. 
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The Court: Just a moment, please. Let us take that 
illustration that you gave about the oil company leasing 
the water and not having the land. Would that explain it? 

The Witness: Yes, sir, that might. If they leased 
qust || 1069 | Mitiewwatew. it has been our practicewinerme 
years we have been making leases to charge more than 
if they took the land and water, and when they take the 
land and water we feel that one should go with the other. 
For example, a shipyard has to run its ways out in the 
water, and a cannery has to have piers to bring their fish 
ashore, and that sort of thing. Therefore, they have to 
have them both and can’t operate one without the other. 
So we put the bulk of the rental on the land and give him 
a nominal rental on the water, in order that he can control 
the water. For instance, if he did not have some means 
or option or control over the water anybody could come 
in and anchor that wanted to and this way he can keep 
them out and keep it clear of ships. 

The Court: Does that explain it? 

Mr. Sloane: I think it does. 

QO. By Mr. Sloane: Mr. Brennan, since you were 
in court the other day, have you prepared a schedule show- 
ing the rentals in effect on city leases during 1942? 

A. I had the othce doit. We had more darned@nele 
lows going through our records on first one thing and 
then another, so I didn’t know if I was running the office 
or they were. So J had them go through the records and 
make this document up. Is that what you refer to? 

Om By Mir eSloane cs: 

A. Yes, sir, that was prepared in my office. [1070] 

Mr. Sloane: I don’t know if this is strictly rebuttal, 
but I would like to place that in as a summary of the 
evidence which has been hinted at before. 
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The Witness: That gives when the lease was entered 
into and then the rental rate in 42. 

The Court: Show it to counsel. 

Mr. Landrum: I have seen it, your Honor. 

The Court: It is a tabulation. 

Mr. Landrum: The exhibit is objected to, first, upon 
the ground and for the reason that it is incompetent, 
irrelevant and immaterial, in that it recites leases which 
are too remote, going back more than 10 years before 
the date of taking; second, upon the ground and for the 
reason that it does not state the entire situation with 
relation to the rental value of those leases, and that it 
only refers to the rent being received at a certain time, 
and does not cover the whole period, as evidenced by the 
exhibit; third, upon the ground and for the reason that 
it reduces to writing testimony which should be given 
orally. 

The Court: Well, does the instrument which will be 
marked, for identification,— 

The Clerk: Defendants’ AA. 

The Court: —correctly state all of the leases during 
the period that is covered by the instrument? [1071] 


(The document referred to was marked Defendant 
San Francisco Bridge Company’s Exhibit AA, for identi- 
fication. ) 


The Witness: Yes, sir. In other words, what we did, 
we took the leases the other day, and when I was on the 
stand, they kept harping on 742, 42, ’42, and I was think- 
ing more in terms of the general layout. So we took the 
leases and, for instance, Arrowhead was granted— 

Mr. Landrum: Just a moment. If the court please,— 
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The Court: Just a moment. They are objecting to 
that, and I want to find out the purpose. I do not think 
you understand what is in the mind of counsel and what 
the court has to determine. 

The Witness: Yes, sir. 

The Court: Does this instrument which you have be- 
fore you, which has been marked for identification, con- 
tain a tabulation of all of the leases of the City of San 
Diego during the period that is covered by the document? 

The Witness: No, sir. 

The Court: Objection sustained. 

Nia oleane wealdat ts all. 

Mr. Landrum: That is all, Mr. Brennan. Thank you, 
sir. 

The Witness: You are welcome. 

The Court: You will leave that here, Captain. It has 
been marked for identification. [1072] 

The Witness: Yes, sir. 


(Witness excused. ) 


The Court; -Ampetunther rebuttal’ 

Mr. Crouch: I think we could conserve the time of the 
court and the jury if we adjourned for lunch at this time. 

The Court: You think there will be some rebuttal this 
afternoon? 

Mir. Crouch: A hittle, yes. 

The Court: Ladies and gentlemen, we will take a re- 
cess until 2:00 o’clock this afternoon. Remember the 
admonition and keep its terms inviolate. 

Gentlemen, I would like to have counsel remain after 
the jury leaves. 
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(Thereupon the jury retired from the court room, and 
the following proceedings were had outside the hearing 
and presence of the jury:) 


The Court: I think all the jurors are without hearing 
now. The record will so show. 

The court has concluded, gentlemen, that except as to 
the Tavares interests, the date of taking will be Novem- 
ber 10, 1942, as to all interests. I have not been able yet 
to determine definitely those instructions which will be 
given and those which will not be given. I am still work- 
ing on those. Before the argument, and although it is 
not required [1073] strictly, because this is not an action 
covered by the Rules of Civil Procedure, I propose to tell 
counsel exactly what the charge will be. But I shall ex- 
pect counsel to confine themselves to a discussion of the 
facts and not the law. 

Now, can you give any indication as to when you will 
be able to reach the argument stage of the case? 

Mr. Landrum: So far as the government is concerned, 
we have reached it now, your Honor. 

Mr. John M. Martin: I think perhaps a half hour in 
rebuttal would cover us, your Honor. 

The Court: Then I would like to have some indication 
from you as to the argument, the length of time that the 
defense thinks it is entitled to. It has the opening and 
closing of the argument. Also, as to how you are going 
to apportion the argument. 

Mr. Landrum: If your Honor please, could I say just 
one word? 

The Court ves: 

Mr. Landrum: Iam working under a terrific handicap. 
I have to go into court in the trial of another case about 
2,000 miles from here next Monday morning. If there 
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is any way that we could expedite this matter by your 
Honor holding a little later, or something, I would appre- 
ciate it very much. That is all I have to say. 


The Court: If we conclude the evidence by 3:00 [1074] 
o'clock today, you might have the opening argument for 
an hour and a half today. Then tomorrow is Thursday. 
Ditatmisetie ocattle case you refer to? 

Mr. Landrum: No, your Honor. I am going back to 
Michigan. 

The Court: Well, let’s have the various indications 
first. 

Mr. Monroe: Might I suggest—I suppose somebody 
has to start a suggestion—I would like to have a total 
opening and close of at least an hour. I probably will not 
use that much, but I would like at least to feel that I had 
the privilege of going that long, if it was necessary. 

The Court: All of the argument on behalf of the de- 
fendant, National City, will be made by you, Mr. Monroe? 

Mr. Monroe: I think so, yes. 

The Court: Then perhaps we should consult the San 
Francisco Bridge Company next. 

Mr. Sloane: I should like to stake a claim out for an 
hour and return as much of it as possible to the court. 
That is for both the opening and closing. 

The Court: Then the Johnson interests? 

Mr. Muir: Your Honor, I think about half an hour 
will suffice. 

The Court: Now, the Tavares’ interests? 

Mr. John M. Martin: If the court please, it is quite 
(1075] certain that I will make the opening argument and 
Mr. Crouch the closing argument, and I really think that 
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we will need two hours for the opening and closing com- 
bined, in order to cover the picture completely. I would 
like very much not to be required to start that argument 
today. I think I could save time if I didn’t commence our 
argument until tomorrow. 

Mr. Landrum: Your Honor please, it is absolutely nec- 
essary that I leave here on Friday morning. 

The Court: You will have to turn it over to Mr. 
Berrey, then, or wire back there and tell the court that 
there is an adamant, arbitrary judge out here in Cali- 
fornia,— 

Mr. Landrum: No, sir, I will not do that. 

The Court: —that insists upon the government con- 
cluding this case and it cannot be concluded in that time. 

Mr. Crouch: Your Honor please,— 

The Court: Just a moment. That is four hours and 
a half for the defense. How long do you want, Mr. 
Landrum? 

Mr. Landrum: I will cover it all in an hour, your 
Ionor: allioiae 

The Court: I think we ought to shade that a good 
deal, gentlemen, without any injustice to any of the liti- 
gants. I know counsel pretty well. I think I know all of 
them and I think that you can cover the case pretty thor- 
oughly in less time than that suggested. 

The argument will be limited as follows: 45 minutes 
for [1076] National City; 45 minutes for the San Fran- 
cisco Bridge Company; one-half hour for the Johnson 


interests; one hour and a half for the Tavares .interests. 
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The government, of course, will have an equivalent period 
of time in which to present its argument. 

We shall expect, of course, gentlemen, that all of the 
defendants will present their cases in the opening argu- 
ment and will not reserve matters to close where the 
government will have no opportunity to reply. 

Then can’t you agree, amongst yourselves, without the 
court attempting to undertake the feature of designating 
who shall open the argument? 

Mr. Monroe: I assume we can. I don’t think we will 
have any difficulty with that. 

The Court: We will proceed with the arguments this 
afternoon, if we finish before 3:00 o'clock, or at 3:00 
o'clock. 

Mr. John M. Martin: I would like to inquire if it is 
the thought that we shall follow the same sequence we 
have heretofore followed? 

Mr. Monroe: That is satisfactory with me. 

Mr. Sloane: That is satisfactory. 

Mr. John M. Martin: All right. 

The Court: Is that satisfactory? 

Mr. Landrum: Yes. [1077] 

dhe Cotire; 56 orderear 

Mr. Monroe: Might I ask one other thing? A sugges- 
tion has been made about the form of the verdict, your 
Honor. 

Tie Court: es: 

Mr. Monroe: Mr. Landrum has suggested a verdict 
which, in form. seems all right, but it is one verdict cover- 


ing all interests, and this thought was suggested, and it 
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seems to me well taken; that there are several interests, 
and I refer now particularly to the Johnson interest, a 
smaller interest. Such a thing might be possible that for 
some reason the jury might not get together on every fea- 
ture, and for that reason my suggestion is that separate 
verdicts be rendered as to the separate interests. I have 
mine prepared if that will expedite it any. 

Mr. Landrum: The government will certainly object 
to any such suggestion, in so far as the City of National 
City and the San Francisco Bridge Company is concerned, 
upon the ground and for the reason that, as J understand 
it, they should first, as I have set up in the proposed ver- 
dict, determine the overall value of the fee, and then 
allocate from that, for the assistance of the court, what 
they allocate to the San Francisco Bridge Company. If 
you give the jury two separate verdicts, they will certainly 
be confused in that situation, if your Honor please. They 
could add to the fee value of that property what they 
give to the San Francisco [1078] Bridge Company. 

Mr. Monroe: Well, I assume the court’s instructions 
will properly reach that. 

The Court: Have you all seen this proposed form of 
verdict? 

Mr. Monroe: I have seen it. 

Mr. Sloane: I have seen it. 

The Court: It strikes me that is better than separate 
verdicts. I appreciate what Mr. Monroe has stated, but 
that is an eventuality that occurs in every case. It may 
occur not only with respect to the Johnson interests, but 


with respect to the other interests. 
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Mr. Monroe: Might I make one further suggestion 
about the form of the verdict, and I think it affects 
directly my interests, and that is this: as the verdict is 
worded, I of course understand it and you of course 
understand it, but the jury is instructed they must take 
anything that is to be awarded to the Bridge Company 
out of our award. Fine, well and good. The way that is 
worded, however, there is still the chance that the jury 
will take the award of the Bridge Company out of our 
award, that is, write down our award and write down 
the Bridge Company’s award, and the net result will be 
that we get it taken out twice. [1079] 

I have seen so many of those kinds of errors made by 
juries that I do not like that form. 

The Court: What would you suggest as a modification 
of the wording? 

Mr. Monroe: I would suggest there being awarded 
a sum to the City, a sum to the Bridge Company, and 
that the jury be instructed that they must first fix the 
overall verdict and then award to each his part. 

Mr. Landrum: Counsel seems to think this is an action 
in personam and it is an action in rem. 

The Court: It seems to me the testimony is pretty 
clear, those who testified for the San Francisco Bridge 
Company’s interests and the National City’s interests, and 
they have segregated the amounts which they have allo- 
cated to the Bridge Company, and also in their state- 
ments of the problem have given the balance that would 
be due to the City of National City. 

Mr. Monroe: I understand that. 
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The Court: If that is argued properly, I do not think 
there will be any confusion in this verdict. 

Mr. Monroe: Does the court care to indicate further 
one other proposition before we start the argument, be- 
cause I would like to be informed, if I can. I have taken 
the position in instructions that I have asked for, that 
because of the inhibitions contained in the constitution 
and the statute [1080] that the officers of the City have not 
the power to transfer, either by lease or by conveyance, 
or by anything else, any component part of the fee to 
anyone, and that, therefore, although the Bridge Company 
may receive properly out of the total award anything that 
arises by reason of the improvements, or matters of that 
kind that increase both the value of the fee and the value 
of the leasehold, that no award may be made because of the 
mere fact that it is claimed that the City; made an im- 
provident lease to the Bridge Company. As I recollect 
it, the Bridge Company has made a claim of $50,000 
because the City gave them a lease for less than it was 
worth. 

Mr. Sloane: We are claiming an item of $125,000 
because they had a lease that was worth that much money, 
and J think we are entitled to a verdict determining that 
value. 

The Court: Which one of your instructions are you 
referring to? 

Mr. Monroe: I think the last one. 

The Court: The last one? 

Mr. Monroe: The last one, No. 12. 

The Court: I will give you the copy I have here. 
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Mr. Monroe: Yes, No. 12. 

The Court: Have you seen this proposed instruction? 

Mr. Sloane: Yes, your Honor. It is highly improper, 
in my opinion. I really haven’t taken it seriously. [1081] 

The Court: Yes, I think I had about concluded not to 
give that instruction, and I shall now answer counsel’s 
query directly, that the instruction will not be given. 

I have not been able to satisfy the court’s mind on some 
of the other matters, but I think I can do so before the 
argument is made. This will not be given except as to 
matters which are accurately stated in other portions of 
the instructions. 

Mr. John M. Martin: May I inquire, your Honor, as 
to whether there is any objection to counsel in opening 
argument consuming more than one-half of the allotted 
time? 

The Court: No. I would be very glad to have you 
do that, because I think you should open the argument 
in extenso and fully, so that the government knows exactly 
all of the problems that you are covering. 

Mr. John M. Martin: That probably will mean I will 
take the greater portion of the time allotted us, and I 
was wondering if there was any objection. 

The Court: No. You can say a great deal in an hour, 
or even in 40 minutes. I once heard it said that if a man 
could not say a thing in 20 minutes he could not say it in 
20 hours. 


(Thereupon, at 12:15 o’clock p. m., a recess was taken 
until 2:00 o’clock p. m.) [1082] 
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San Diego, California, Wednesday, February 26, 1947, 
2300. P.. M. 


(The following proceedings were had in the presence 
and hearing of the jury.) 

The Court: All present. Proceed. 

Mr. Crouch: We will call Mr. Joe Brennan. 


JOE BRENNAN, 


recalled as a witness in rebuttal by and on behalf of the 
defendants Tavares Construction Company, et al., having 
been previously duly sworn, was examined and testified 
as follows: 


Direct Examination 


By Mr. Crouch: 

Q. Mr. Brennan, there was some evidence received 
yesterday from a government’s witness, Mr. Tom Mason, 
wherein he mentioned a number of parcels of tidelands 
that were held in private ownership. He mentioned the 
Banning property in Los Angeles, in the west end of the 
West Basin of Los Angeles Harbor, and a piece of prop- 
erty adjoining that owned by Lucy Rice Banning, and a 
tideland piece on Mormon Island acquired by the Pacific 
Coast Borax, and on the westly end of Mormon Island, 
of the Banning Estate, where the town of Wilmington 
was formed and the East Basin of Los Angeles Harbor 
where the Union Pacific owned two triangular pieces of 
10 or 15 acres, each on both sides of the Cerritos Channel, 
and on the channel that runs from Long Beach to Los 
Angeles Harbor he said [1083] the Union Pacific owned 
tidelands, and that as “we approach Los Angeles Har- 
bor” the Los Angeles Dock & Terminal Company owned 
practically all of Long Beach Harbor at one time; that 
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it sold holdings to the Los Angeles Dock and Terminal 
Company, and the Southern Pacific owned land that fronts 
on Channel No. 3 and Channel No. 2 in Long Beach, 
where they sold some of it to the Los Angeles Soap Com- 
pany, or Proctor & Gamble. Can you throw any light on 
the question as to whether those are, in reality, tidelands 
within the basin or harbor of the municipality? What 
can you tell us on that subject? 

A. Well, to start in, it sounds like they got all of 
it; that San Pedro hasn’t any harbor left. JI am not 
familiar with all of the details of it. All I know is what 
is applicable here in San Diego. 

Mr. Landrum: Your Honor, I submit, if the court 
please, he can’t answer the question. 

The Court: I think he has shown by his answer that 
he can’t answer it. 

The Witness: What do you mean, I can’t answer it? 

The Court: There are certain factors that the court 
will take judicial knowledge of. Some of those are in- 
cluded in your question. 

QO. By Mr. Crouch: Will you explain to the jury 
how it sometimes occurs that there are pieces of land 
which either be-[1084] came tidelands or where they 
thought once they were tidelands and they were excluded 
from that category? 

Mr. Landrum: That is objected to, if the court please, 
as not proper rebuttal of anything. 

The Court: JI don’t know what counsel has in mind, 
whether an accretion or diminution. 

Mr. Crouch: No; I don’t have that in mind. Perhaps 
] can frame a question that will make it clearer. 
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©. Will you describe to the jury what determines 
whether lands are or are not tidelands? 

Mr. Landrum: That is objected to, if the court please. 
It is not proper rebuttal and doesn’t go to rebut anything 
that the witness said. 

The Court: I think that is a question of law, largely. 
There are certain principles of law which are laid down 
for the ascertainment, by appropriate engineers. After 
all, the question of tidelands is a question of law that has 
been settled by the Supreme Court of California. The 
Banning case was mentioned, in Los Angeles Harbor. 
Sustained. 

Q. By Mr. Crouch: Mr. Brennan, is the question of 
whether or not lands are or are not tidelands always final- 
ly determined by engineers? 

Mr. Landrum: That is objected to, if the court please. 

The Court: J think that is a question of law. The 
courts have settled that; that they are not all determined 
by engineers; [1085] that they are ultimately determined 
by the courts. 

Mr. Crouch: That is right. [1086] 

Q. By Mr. Crouch: Now, confining your answer to 
harbor lands within the City of San Diego, will you give 
us a little of the history of the development of San Diego 
Harbor and its effect upon the lands of people who held 
lands near the ocean? 

Mr. Landrum: That is objected to. It isn’t proper 
rebuttal. If there is anything to it, it is in their case in 
chief, if your Honor please. 

The Court: I cannot discern what counsel has in 
mind. I think it is common knowledge, and the history of 
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the times would undoubtedly indicate it, so that it would 
be a matter within the knowledge of the court as to the 
tremendous harbor development, and the metropolitan 
aspect of it, in the vicinity of San Diego during the last 
few years. If that is what you want to show, I think 
counsel would not be in a very good position with this 
jury of citizens to argue against a matter of that kind. 

Mr. Crouch: Your Honor please, I cannot state what 
I expect to prove by this witness. 

The Court: You can come to the bench and state it. 
As I say, I cannot quite discern what counsel has in mind. 


(Thereupon the following proceedings were had _ be- 
tween the court, Mr. Crouch and Mr. Landrum, outside 
the hearing of the jury:) 


Mr. Crouch: I want to show that until the mean high 
[1087] tideline has been definitely established by court 
action that no one can know whether or not, when he 
owned land bordering on the ocean, his lands are or are 
not tidelands, and that in the establishment of the mean 
high tideline, the result has been that a considerable por- 
tion of property which individuals thought they owned has 
been taken from them by the establishment of that line 
and place them within the category of tidelands, and vice 
versa, that many parcels of property which the owners 
considered to not be so, or to be considered to be tide- 
lands, when the line was established they found that their 
lands were under private ownership, and that that is the 
reason for the instances referred to by the witness Mason. 

Mr. Landrum: That would be objected to upon the 
ground it is not proper rebuttal, and, second, on the 
ground it is a question of law, and, third, this witness has 
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indicated already he is not familiar with anything except 
San Diego Harbor. 

The Court: I do not see the materiality of it at all 
in this case. 

Mr. Crouch: I beg your pardon? 

The Court: I do not see the materiality of it in this 
case, regardless of the characterization of the lands, what- 
ever they may be, that had been taken by the government, 
whether they were tidelands or submerged lands, or other 
[1088] lands, as to everything that has been taken in this 
action. What difference would it make? 

Mr. Crouch: In my opinion, it goes to this, that we 
have presented evidence to the jury which would justify 
them in the conclusion that when the Tavares Construc- 
tion Company got the fee title to these lands, they were 
not longer subject to any of these tidelands Acts or 
Statutes, and they would almost have a monopoly in the 
class of lands or the title. 

The Court: There is a good deal in the record already 
on that. 

Mr. Crouch: Now, the government, to offset that, 
brings in this witness and they show a lot of lands they 
claim fall in that category. I want to show they do not. 

Mr. Landrum: How can you show it by this witness 
if he says he is not familiar with it? 

Mr. Crouch: You can’t show everything by one wit- 
ness. 

Mr. Landrum: It is in their case in chief, unques- 
tionably, and has all been gone into. 

The Court: I think so. I do not think it is material. 
I cannot see the materiality of it. If we had anybody 
except the government of the United States as the con- 
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demnor, there might be some feature there that would be 
proper. I do not mean to say that it would be proper 
rebuttal or in the case in chief. J don’t think it makes 
any difference how [1089] this witness feels about the 
tidelands in San Pedro Bay, because we know what they 
ane 

Mr. Crouch: But this came out in their case. 

The Court: What is that? 

Mr. Crouch: This evidence here as to these instances 
Came Out in their case. 

The Court: And your cross examination was to show 
the comparative situation. In other words, these wit- 
nesses attempted to show a comparable situation as a 
basis for their opinion. They have cited these instances. 
This man is not in that category. He may be a very 
fine man, and is undoubtedly, but he has his limitations 
so far as the effect of his testimony is concerned. He 
apparently does not know much about the litigation in and 
about Los Angeles Harbor, because we happen to know 
a good deal about that ourselves. 

I think I will sustain the objection. [1090] 


(The following proceedings took place in the presence 
ON Vie jpewey 2) 

Mr. Crouch: I understand the objection was sus- 
tained ° 

The Court: The objection is sustained. 

©. By Mr. Crouch: Mr. Brennan, do you know of 
any tidelands in the Bay of San Diego that are privately 
owned? 

Mr. Landrum: That is objected to. It is not proper 
rebuttal. It doesn’t go to the question at all. 
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The Court: Overruled. I think, technically, you are 
correct but I will overrule the objection. 

The Witness: No, sir; there is none. 

Mr. Landrum: I move that the answer be stricken 
as not responsive to the question. 

The Court: It is just a direct way of getting at it. 
He should have answered it yes or no first. 

The Witness: No. 

The Court: We will strike it out if you want it that 
way. 

Mr. Crouch: You make me work awfully hard, coun- 
sel. 

The Court: Now, will you read the question to the 
witness, Mr. Reporter? 

(Question read.) 

The Court: Yes or no. 

The Witness: No, sir. 

Q. By Mr. Crouch: You have had considerable ex- 
perience [1091] in the—how many years was it? 29? 

A. 29; yes, sir. 

QO. —in the 29 years of being Harbor Master for the 
City of San Diego, in the matter of leasing tidelands to 
people who wished to establish industries in this area, re- 
quiring water transportation, have you? 

Mr. Landrum: ‘That is objected to, if the court please. 

The Court: Let counsel finish his question. 

Mr. Landrum: I understood he had finished it, your 
Honor. 

The Court: Did you finish the question? 

Mr. Crouch: J] think so, your Honor. Anyway, I 
will stop there. 

The Court: Read it. 
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(Question read by reporter.) 

The Court: It is already in the record that hewhas 
but he can say so again if he wants to. 

The Witness: Yes, sir. 

Q. By Mr. Crouch: Have you an opinion as to 
whether or not any tidelands in and around the San Diego- 
National City area, if they were free from the restric- 
tions contained in the various grants of the legislature to 
the municipalities, so that they could be alienated and sold 
or leased for an indefinite term of years, and have an 
unrestricted fee title, would or would not be more valu- 
able than such lands held under [1092] a municipal lease 
thereof, subject to the restrictions contained in the tide- 
lands acts? 

Mr. Landrum: That is objected to, if the court please. 
It is not proper rebuttal. Second, it is immaterial. I 
very respectfully request the court, if I am correct, that 
counsel be requested to not repeat the question. 

The Court: I thought that would be obvious. This 
jury looks to me like a very intelligent body of men and 
women. That would seem to me to be obvious. You 
may answer it if you desire but we know what his an- 
swer will be because it is an obvious situation. 

The Witness: Certainly, I have an opinion; yes. 

©. By Mr. Crouch: Will you state that opinion? 

A. Naturally, it would be worth more. 

The Court: That would be obvious, wouldn’t it, Mr. 
Brennan? 

The Witness: Yes, sir. 

The Court: It doesn’t take a learned, experienced 
mariner or harbor manager to indicate such, does it? 

The Witness: No, sir. 
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The Court: If you have any restrictions on something, 
it would be different than if it was unrestricted, of course. 

Mr. Crouch: Yes, your Honor; J realize that and it 
all led up to this question. 

Q. How much more, in your opinion? [1093] 

Mr. Landrum: That is objected to, if the court please, 
as not rebuttal. 

The Court: That is a question for the jury; sustained. 
That is what they are called here for, to use their proces- 
ses to determine. 

The Witness: I— 

The Court: Never mind, Mr. Brennan. 

Mr. Crouch: I guess I’d better let you go, Mr. Bren- 
nan. That is all. 


Mr. Landrum: That is all, Mr. Brennan. 
The Witness: Thank you. Can I go now? 
The Court: As far as I am concerned. 


Mr. Landrum: If the court please, I would like the 
record to show what happened just now. I would like 
the court to ask the jury if they heard the remark that 
Mr. Brennan just made as he passed them, and, if they 
did, I would like to have a record made of it. 

The Court: I am sorry if he made any remark. He 
should not have done so. 

The Witness: I said, ‘I am finished.” 

Mr. Landrum: You said, “It is up to you fellows.” 

The Court: J think we understand Mr. Brennan’s 
disposition. I don’t think he intended to say anything out 
of the way. 

Mr. Landrum: I hope it is up to them, 1f your Honor 
please. [1094] 
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The Court: Of course, ladies and gentlemen, I appre- 
hend that you are going to take the testimony given on 
the witness stand and not decide the case otherwise. I 
didn’t hear what Mr. Brennan said. If he did say any- 
thing, divorce that from your minds and do not draw 
any inferences from it that would be unjustified. 

Mr. Crouch: The Tavares Construction Company 
rests. 


The Court: Is there any surrebuttal? 


Mr. Landrum: If your Honor please, does the gov- 
erninent understand that all of the defendants have now 
rested? 


Mr. Monroe: Yes, your Honor. 


The Court: That is the understanding of the court 
and, apparently, that is the situation. 


Mr. Landrum: That being true, if your Honor please, 
the government now rests. And at this time I move the 
court to strike from the record in this case and to instruct 
the jury to disregard all evidence as to value in this case 
by the witnesses for the Tavares Construction Company, 
and the grounds of this motion are the grounds of the 
general objection which I have heretofore made is of 
record in this case, all four points. 

The Court: The motion to strike out is denied and 
the case will be given to the jury with appropriate in- 
structions on the law of the case. 

Mr. Landrum: Under your Honor’s ruling, I take it 
it [1095] is not necessary for me to have a specific ex- 
ception. 

The Court: You may have one if you desire. 

Mr. Landrum: On this particular question? 

The @ourt: Yes, sim 
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Mr. Landrum: I take an exception. The government 
rests. 


The Court: Proceed to the argument,  gentle- 
men. [1096] 


* *K *K * * * * * * 


{Arguments to the Jury on Behalf of the Defendants. 
Not printed. ] 


ARGUMENT ON BEHALF OF THE PLAINTIFF 


Mr. Landrum: May it please the court, ladies and 
gentlemen of this jury: In the beginning may I not per- 
sonally express to you my own personal appreciation of 
the attention which you have given throughout the trial 
of this law suit, and may I not express to counsel my 
personal appreciation of the courtesies and kindnesses that 
they have shown to me as we have gone along. 

Ladies and gentlemen, it will be my purpose to sit 
down with you and discuss the evidence in this case be- 
cause you took an oath that you would decide it fairly 
and impartially between the people of the United States 
and these defendants from the evidence that you hear 
from that witness stand and the law as it will be given 
to you by this court. 

I shall try to be entirely fair. I shall not speak an 
unkind word with relation to anyone who has appeared 
here. I hope, if at some time in the fervor of the moment 
I may say some things that don’t just jibe, you will for- 
give me for it. I do not mean to do it. If in the little 
talk that we are to have I say something with relation to 
the evidence which you feel is not proper and is not in 
accordance with your recollection of it, then you forget 
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all about me and decide it from here (indicating), where 
you live, decide it rightly and justly. 

Also, at the beginning, I want to say to you that there 
[1165] is no man, woman or child who could plead with 
you any more fervently than I can to give to these people 
—give to these people—give to these people every dollar 
to which they are entitled, but not one penny more. And 
at the beginning also I want to say to you that it is very, 
very, very important that you should pay particular at- 
tention to the law, as it will be given to you by this court. 
You are the judges of the fact. His Honor will give you 
the law to apply to those facts. And, ladies and gentle- 
men, as I said to you some few days ago, if you will de- 
cide this case fairly and impartially between the United 
States of America and these defendants, your greatest 
recompense will be a consciousness of a duty performed. 


I am going to undertake to discuss this case with you 
very briefly. Sometimes throughout the trial of it I 
have become discouraged. It hurt a little in here (indi- 
cating), where I live with myself, and then it seemed 
that when I was down, with all of the brilliant counsel 
on the other side, and my friend Bob and I sitting over 
here, I seemed to hear a voice that said, “Go on. Go on. 
Go on.” That that sustained me was the voice of the 
American people. 

There have been statements made by counsel in this 
case, ladies and gentlemen, which, in my humble opinion, 
did not jibe with the sworn testimony from the witness 
stand. Justice is not administered by leaving out things, 
by picking [1166] up a little here, and picking up a little 
there. Justice is administered by taking the case by its 
four corners and letting the light of day in on every 
scintilla of it. 
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I am sure that in so far as counsel for Mr. Johnson 
is concerned, he is very earnest, he is very fair, but, ladies 
and gentlemen of this jury, he said that the people of the 
United States, whom I have the honor to represent and 
whom I am very proud to represent in this court room, 
would try to get this property as cheaply as possible. He 
talked about gross rentals and capitalized them. Before 
I get through, you and I are going to talk about this 


capitalization method of income. 


Then, ladies and gentlemen, he said that Mr. Johnson 
had had no revenue whatsover since 1942. I say that 
that was unfair, because you know in this case that as 
a remuneration, or as an item to take the place of that 
rental, he will be entitled and he will get from this court 
Six per cent interest on top of everything you give him. 
Now, is it fair to say that he has lost rentals when he 
is going to get six per cent on your verdict from Novem- 
ber 10, 1942, or until the money was placed in this court 
for him under the declaration of taking in this case. Then 
crowning all was his statement that Mr. Schmutz had in- 
creased Mr. Goodwin’s figures by $1,000. Ladies and 
gentlemen, when I was a little boy and we used to shoot 
marbles, we used to put some marbles in [1167] a ring. 
We would draw a big ring, and we used a tau to shoot 
the marbles from outside of the ring, and if we hit some 
marbles and we knocked those marbles out, those were 
ours. In those days we would say to somebody who 
sneaked inside of that line that he “fudged” a little. The 
matter of fact is that Mr. Schmutz and Mr. Goodwin were 
not $1,000 apart, but it was, as 1 have it here, $750. If 
you wrote it down and I am wrong, all right. If I am 
right, all right. 
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The City of National City came in here and made the 
statement that we were taking the property away from a 
man who didn’t want to sell it. Ladies and gentlemen, 
his Honor will tell you that the willingness or unwilling- 
ness of this fictitious or this assumed seller and buyer is 
not for your consideration. It doesn’t make any differ- 
ence. Fair market value is a meeting of the minds of a 
seller willing but not compelled to sell and a buyer will- 
ing but not compelled to buy. So I say, in fair and in 
justice, the statement that they did not want to sell it 
has no place in your deliberations. 


Now, a peculiar situation arises here,—a peculiar situa- 
tion. The City of National City comes in here and they 
want to capitalize—what? They want to capitalize some- 
thing that they didn’t get. This capitalization of income 
intrigues us, and J am not going to take your time in 
reading you figures about millions and millions and mil- 
lions [1168] of dollars, because that can happen and they 
can take figures and prove almost anything they want to. 
But when the City of National City comes in here and 
says that they went to capitalize the income which they 
had received or were to receive for this property, which 
they on the 10th day of November, 1942 were receiving 
through the lease to the Tavares Construction Company, 
which they, out of their own mouths, said was not legal— 
if they capitalize that, they fill find it is $8,000, and then 
the only other money that they were receiving as income 
from this property was what they were receiving from 
the San Francisco Bridge Company, and the San Fran- 
cisco Bridge Company was paying $10 a month, or, $75 
a month. Ladies and gentlemen, they were receiving no 
income whatsoever from the balance of that land, and 
they had not received any income for any of it until the 


us. United States of America 1247 


government of the United States had to come in there 
due to the exigencies of the war and they capitalize it 
before they came there, before Tavares came in there. 
Why do they ask you to capitalize something that in the 
dim and distant future they say they are going to receive 
one cent a square foot or 10 cents a square foot for. 
Why do they bring that in? They don’t ask you to 
capitalize the rental of the Tavares, added to the $120 a 
year that the San Francisco Bridge Company was paying. 
If they asked you to do that, you have got $8,100. Capi- 
talize it at five per cent; capitalize it [1169] at ten per 
cent. At five per cent it will give you an overall value 
on all of that property of the City of National City of 
$160,000. Capitalize it at ten per cent and it will give 
you a total overall value of $81,200. Isn’t that sufficient 
to demonstrate to you that the capitalization method can 
be made to do almost anything you want it to? In other 
words, give me the rate of capitalization you want me to 
use, and I will give you the figure you want. 

Let’s get along. The San Francisco Bridge Company 
came into this case, and they said, “They kicked us out.” 
Now, that isn’t testimony. The testimony is that they 
had a leasehold interest there, and due to the war it be- 
came necessary for, as counsel says, your government 
and mine to take this property, and they told them when 
they would want it. But, as I said to you before, fair 
market value contemplates a willing seller and a willing 
buyer. Counsel’s argument with relation to the City of 
National City was most intriguing. Why, of course, I 
am being paid. That is fair, isn’t it? Why, of course, 
I am being paid. Every lawyer in this court room is be- 
ing paid. Every expert witness who went on this wit- 
ness stand is being paid. Now, why? Oh, why? My 
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mother, when I was a child at her knee, said to me, “Son, 
respect your elders. Respect your elders. Respect your 
elders.” And why should Mr. Cotton—why should Mr. 
Cotton be ridiculed because he got $1,000. Now, right 
[1170] while we are there—right while we are there, 
there, ladies and gentlemen, was the only appraisal of this 
property made—made—inade prior to the filing of this 
law suit. I give you, Mr. O. W. Cotton of the City of 
San Diego, the only man, the only witness that made his 
figures and his opinion of this value prior to the bringing 
of this law suit. He made it for the Tavares Construc- 
tion Company and the Maritime Commission. He deliv- 
ered it to the Tavares Construction Company. They 
have had it from that day to this. Never during that 
intervening period from September, 1942, until the time 
that that gentleman went on this witness stand did they 
ever tell him that they didn’t think his figures were cor- 
rect. Oh, ladies and gentlemen, some things hurt. The 
City of National City comes in here and says, “Why, I 
represent the people of the City of National City. We 
speak for the people of the City of National City.” Well, 
ladies and gentlemen, I speak for the people of the City of 
National City, as he does, because the City of National 
City is a part of the United States of America. I speak 
for the people of the United States. And, ladies and 
gentlemen, in just a little while that voice of the people 
coming to you through me will be stilled—will be stilled— 
and then the burden which Bob and I have carried will 
pass from our shoulders to yours. 

I am not going to take a great deal of time in 
under-[1171] taking to answer the statements that Mr. 
Martin made here with relation to his claim for the 
Tavares Construction Company. I am going to proceed 
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upon the theory and upon the basis that you, ladies and 
gentlemen of this jury, will listen to his Honor’s instruc- 
tions with relation to the law, and if he says to you that 
in arriving at your conclusion with relation to the award 
which you shall make to the Tavares Construction Com- 
pany, you should not include therein any speculative or 
conjectural matters. I do not know whether I will be 
alive in 1950. I don’t know what the situation may be. 
But I do know this—I do know this: that there never 
was and there never will be anything in that Exhibit W, 
which is in evidence and which you will have in your 
jury room that provides that the City of National City 
may have this property, or that the Navy Department may 
go on it and keep it until 1950 without it costing the City 
of National City something, and when I get into that, 
I will show you the cost. 

May I tell you a story? I say that when the Tavares 
Construction Company undertakes to inject into this case 
a figure where they say that the price of this land is going 
to increase $399.62 an acre—that is what they figure; 
maybe he didn’t figure the 62 cents—and Mr. Martin 
said to you, ladies and gentlemen, the price of this land 
will increase $399 an acre on the thirty-first day of De- 
cember, 1949; that the price of this land will go up [1172] 
$399. I say, “He went too far and he stayed too long.” 

There was a colored boy down in Oklahoma that was 
in the other war. He had been discharged. He came 
home. He met a gentleman on the street whom he had 
known before he went into the Army, and his friend 
said, “Why, hello, Rastus When did you get out of the 
Army ?” 

He says, “I just got out. I just got out of that Army, 
boss.” 
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He said, “How did you like it?” 

He says, “I didn’t like it at all. I got court-martialed.” 

“You got court-martialed? What did you get court- 
martialed for?” 

He says, “I don’t know. I don’t know,—something 
about a furlong.” 

He said, “It couldn’t have been about a furlong. That 
isn’t a military term. It must have been a furlough.” 

“No, sir. No, sir, boss. They said I went too ‘fur’ 
and I stayed too long.” 

“Now, Mr. Hindes of the San Francisco Bridge Com- 
pany, we are now about to discuss the market value of the 
lands of the City of National City. Will you step up 
here, please, and I want to ask you two little questions, 
Mr. Hindes. We are concerned with what this land was 
before the government of the United States went in there 
and spent [1173] at least $500,000 in improving it. What 
was it, Mr. Eiimdesr™ 

“Why, Mr. Landrum, it was nothing but mud flats.” 


Ladies and gentlemen, there is a man who went in 
there and for a company took a lease and started the im- 
provement of parcel 7, and Mr. Hindes, when I asked 
him, “Mr. Hindes, what was it? Tell us now. You cer- 
tainly are not interested in this law suit from that stand- 
point. What was it?” [1174] 

“Mr. Landrum, it was mud flats.” “And now, Mr. 
Hindes, you have a lease mene.” “Yes, sir. “That lease, 
Mr. Hindes—” and I am talking about the Tavares Con- 
struction Company claim now— “That please, Mr. 
Hindes, carries within it a paragraph that it cannot be 
assigned or pledged without the written consent of the 
Defense Plant Corporation or of the Maritime Commis- 
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sion. Mr. Hindes, would you pay anything for a lease 
which you couldn’t assign? Would you sign that lease?” 
“Why, no, Mr. Landrum; I wouldn’t sign such a lease.” 

I give you that, ladies and gentlemen of the jury, on 
both claims, that you give to them some money for what 
they claim was a fee which they were to get for building 
a shipyard with government money upon which they 
could build ships at a profit and sell them to the govern- 
ment, and then ask you to give them $500,000 on top of 
that. What was this land? What is this case all about? 

The main contention of the City of National City is 
that they had something that no one else could get. Re- 
member, in the beginning of the trial of this action, they 
had tidelands which were going into private ownership, 
and nowhere within the great State of California was 
there any such thing. Therefore, they said they were 
entitled to a large amount of remuneration because they 
had that kind of land. Do you remember that? In 
other words, they had a jewel of great value, a diamond in 
the crown. But, when George Schmultz and Charlie 
(1175] Shattuck and Tom Mason went on the witness 
stand and told you—and right here and now I want to 
pay to those gentlemen, and may I add I had the privilege 
of working with them for some time, my own compli- 
ments. I would like to stop and pin a little bouquet in the 
lapel of those men. You never, never, never will see five 
witnesses, and I will include the two gentlemen, and they 
are gentlemen, from the City of San Diego, my friends 
whom you saw, Mr. Goodwin and Mr. Cotton. To all 
of them I say ‘“Cheerio and tnank you.” When the facts 
and the truth came into this lawsuit and Tom Mason 
went on that witness stand and told you of his knowledge 
and experience and told you of all of the properties that 


1252 Tavares Construction Company, Inc., et al., 


he knew of, the Banning property—he named about nine 
or ten that he personally knew were in private ownership, 


Then the jewel, the diamond, became paste. If that 
was not true, they had plenty of time to investigate and 
prove that it wasn’t true. So the City of National City 
asked you to give them a lot of money. And when they 
asked you not to give the San Francisco Bridge Com- 
pany much, “because you will have to take it out of what 
we get.” And then they say, “Please don’t give the San 
Francisco Bridge Company anything but give it to us 
because whatever you give them has got to come out of 
ours.” And then they say as to.the lease which was on 
Parcel 1, paying $8,000 a year rental, that, because that 
was taken by Tavares and assigned to the Defense Plant 
[1176] Corporation, it has no value. You can’t have 
your cake and eat it, too. 


The San Francisco Bridge Company in this case is en- 
titled to every dollar, every dollar that they are fairly 
and really entitled to, that they have shown by the evidence 
in this case that they should have. Mr. Goodwin says 
that, in his opinion, the San Francisco Bridge Company 
was entitled, and I don’t want to misquote these figures 
because I fear that some of you may write them down 
and I will try to be as fair as I can in every way—Mr. 
Goodwin, ladies and gentlemen, the young man, and he is 
a fine, upstanding young man, isn’t he, said that that con- 
tract, in so far as the San Francisco Bridge Company 
was concerned, should be $45,750. Now, ladies and gen- 
tlemen, is this fair, am I fudging, when I say to you that 
that is the highest price that any one of the witnesses 
placed for the San Francisco Bridge Company? Mr. 
Cotton said $18,800. Mr. Schmutz I do not remember 
but it was something like $25,000. As counsel said, 
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“Your government and mine would like for you to give 
to the San Francisco Bridge Company the highest valua- 
tion placed by a government witness, the sum of $45,750.” 
And right here, can you tell me any reason on earth why 
the people of the United States would want to take from 
those people something and not pay them for it? Why 
the government has paid and paid and paid and paid and 
paid and paid and still wants to [1177] pay, and why 
would Mr. Goodwin come in here, ladies and gentlemen, 
and undertake to be in any way unfair? 

And as to the lands, the total overall valuation, Mr. 
Goodwin is again high. So I say to you that I believe 
that I am entitled to be fair. We vouched for him. We 
placed him before you. We stayed behind him. And his 
figure as to the overall value was $310,475. $310,475 
was Mr. Goodwin’s overall valuation. From that, under 
the instructions which his Honor will give to you, you 
must set down how much you will take out for the San 
Francisco Bridge Company. In other words, it is what 
we call the unit rule. The government is taking the fee 
simple title to this property. You arrive at your first 
figure, which is $310,000. That is the overall value, in- 
cluding everything, and then I apprehend that his Honor 
will tell you there that you will be required to take or to 
set out what you think, honestly and fairly and under 
the oath that you took, the San Francisco Bridge Com- 
pany is entitled to. 

Now, as to the Johnson parcel. You know, I have 
seen Mr. Johnson around the court room; I have seen him 
in the hall. He is an excellent geatleman. And the young 
man who represents him is a very fine, upstanding young 
fellow. There just isn’t any question but what Mr. John- 
son was receiving rental from that property due to what 
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counsel has talked to you about, due to the war. Yes, 
they did go in [1178] and pay Mr. Johnson $40 a month, 
$480 a year, but they did it because they needed that prop- 
erty in order to construct what? There has been a lot of 
talk around this court room about building ships, building 
ships. building ships. Yes, ladies and gentlemen; accord- 
ing to Exhibit W, they were building concrete barges, 
ships, congrete barges, to build congrete barges. Give 
Mr. Johnson what you think he should have. I say to 
you that it is my humble opinion and, if you don’t agree 
with me, you may use your own judgment—as a matter 
of fact, I am no business man—some of you are—if you 
capitalize that rental, vou capitalize something that was 
taken in order that something might be gotten to the 
windswept hills of Bataan. 


_ Comparative sales, ladies and gentlemen, is the only 
way that I can see to arrive at a just verdict for the lands 
in this case, and Mr. O. W. Cotton, the man who made 
an appraisal on that property before this lawsuit was 
ever brought, told you what he thought it was worth. 
“Mr. Cotton, come up here, sir. What do you say?” 
‘Well, I say $3,225, Mr. Landrum.” “Yes, bageine 
Cotton, wait. JI promised myself when I started in the 
practice of law and when I took an oath in this court that 
I would be fair; that I] would be just as fair as I could. 
Mr. Cotton, you are lower than Mr. Schmutz.” “Mr. 
Schmutz, what do you say as to the Johnson land?” 
“Well, Mr. Landrum, I say that Mr. Johnson should 
(1179] have $3,448.” That is the highest figure placed 
here by any government witness, $3,448. 

And, ladies and gentlemen, you saw George Schmutz. 
You heard him tell you that he has appraised land all the 
way from Hoboken, New Jersey, to Honolulu and Pearl 
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Harbor. You heard him tell you that he had appraised 
land all the way from Houston, Texas, to Grand Rapids, 
Michigan. You heard him state his qualifications. You 
heard him state his opinion of the market value of these 
lands alone. 

I haven’t been a great deal concerned with what Mr. 
Johnson gets out of his holdings, nor have I been a great 
deal concerned with what the City of National City would 
get, nor have I been a great deal concerned with what the 
San Francisco Bridge Company would get, but I want 
to say to you, while we are sitting here talking, that I 
have been concerned with the question of how much the 
Tavares Construction Company was going to get at your 
hands. Whatever else may be said, Mr. Tavares is a 
capable business man. He cut himself in to this wartime 
Garden of Eden without the expenditure of a penny. He 
built concrete barges for the government of the United 
States at a profit, and now he asks you to put your hands 
into the pockets of the people of the United States and to 
give him a half a million more. 

The Court: Pardon me, Mr. Landrum. If you want 
to suspend at this time, we will take our recess 
now. [1180] 

Mr. Landrum: If your Honor please, if I may be 
permitted, I would like to finish. Mr. Clerk, I would like 
to have Exhibit Q, Exhibit W and Exhibits 2, 3 and 4. 

Ladies and gentlemen, there was presented in evidence 
in this case Exhibit Q, Exhibit W, and Exhibits 2, 3 and 
4. J have not had the least duust as to what your verdict 
would be in so far as the Tavares Construction Company 
was concerned. I propose to discuss that claim with you 
not from the opinion of ajyone. I will discuss with you 


1256 Tavares Construction Company, Inc., et al., 


very shortly the opinions of the gentlemen who have ap- 
peared as experts. But I say to you that the claim of 
the Tavares Construction Company in this goes out the 
window by virtue of evidence which you can see, which 
you can feel, and which will stand out before you like the 
tall pines in the forest of truth. Every claim that it has 
in this lawsuit stems from Exhibit W. I say to you that, 
in reading that document, if you can tell me what it 
means, then you are probably a better man than Iam. I 
tell you that, if the lawyers can agree on what that docu- 
ment means, they are better lawyers than I am. So, 
therefore, their rights stemming from Plancor 407 are 
what you are to determine. 


Ladies and gentlemen, it has appeared to me that in the 
trial of this action the other side has been doing what I 
say 1s, in the parlance of the street, straining at a gnat 
and swallowing a camel. We don’t have to build ship- 
yards. We [1181] don’t have to depreciate this thing 
and dream a dream of what might happen in 1950. I will 
probably be dead, buried and forgotten by that time. But, 
if you will go with me through Exhibit W, and then can 
say that you believe that, in the 23rd day of December, 
1944, any man would have bought that instrument, and 
paid its market value as they have contended for, I will 
be unable to follow you. What could they have gotten 
for it on the open market for cash on the 23rd day of 
December, 1944; what would a willing buyer have paid 
for the instrument attached there to the original, which 
said, “for and in consideration of the sum of $1.00 and 
other valuable considerations, I hereby grant, bargain 
and sell unto John Jones, all my right, title and interest 
in and to Exhibit W’’? That is the question. It is not 
how much it would cost to build a shipyard. It is not 
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how much it would sell for at its depreciated value. The 
fair market value of a leasehold is what that leasehold in 
its entirety would have sold for on the open market on the 
23rd of December, 1944. In other words, what would a 
willing and informed buyer have paid for an assignment 
of that instrument. 


Ladies and gentlemen, I don’t want to take too much 
time. I know you are getting tired listening to me. You 
have been so kind, though, that maybe I can help you just 
a little. 


Paragraph Nine says, “No salaries of lessee’s executive 
officers, no fees of its attorneys, no part of the expenses 
[1182] incurred in conducting lessee’s offices and no over- 
head expenses of any kind shall be included in the cost of 
leasing the site or of the programs, except that direct ex- 
penses of lessee’s officers or employees and fees of attor- 
neys retained or employed by lessee in connection with 
the programs may be so included to the extent approved 
by Defense Corporation.” 


Then, ladies and gentlemen, take with me Exhibit Q 
and you will find over $200,000 in there covering what 
they term to be service charges. And you will remember 
the testimony in this lawsuit that at least the salary of 
Mr. Tavares for some time was paid. You will remember 
from the testimony that they paid for the vacations of 
their office force, or whoever it was. You will remember 
they paid $26,000 for engineering and said they did the 
engineering themselves. Ladies and gentlemen, suppose 
that you came to me and said, Mere, Gus, I want to sell 
you this thing.” Well I would say, “Listen, did Tavares 
follow the terms of that contract? Did he pay salaries? 
Did he pay overhead? Did he pay for the vacations of 
these clerks?” “Yes; he did.” Well I would say, “They 
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might cancel that contract.” I don’t know. And then, 
in that paragraph Twelve, about which you have heard 
so much, and let us be very careful here, there is one 
word that occurs in this contract that I want to let re- 
main forever green in your minds and memories. [1183] 

On the second page of paragraph Twelve, it says, 
“This lease or any extension thereof under this paragraph 
Twelve may be terminated by the parties hereto in the 
manner hereinafter set forth. At any time when sub- 
stantial use by lessee of the site, facilities and machinery 
shall be no longer required to enable lessee to construct—” 
not repair—‘“to construct boats for the government.” 
That lease, ladies and gentlemen, could be cancelled by 
either of the parties when the substantial use of this prop- 
erty was no longer required to construct boats for the gov- 
vernment. 

Paragraph Thirteen provides that “as rental for the 
site, facilities and machinery (in addition to the rental 
for the site which lessee leased from National City, Cali- 
fornia, all of which lessee agrees to pay during the term 
of the lease), lessee agrees to pay to Defense Corporation 
$83,327 for each boat delivered to the government under 
or pursuant to its contract for the construction of five 
concrete barges or any other contract with the government 
for the construction of boats; said rent to be paid as each 
boat is delivered to and paid for by the government.” 

But, after he was paid for the entire construction, he 
was to have the use of these facilities for the construction 
of boats, for the government, without rent. I am trying 
to be fair. After he had paid the entire amount, in other 
words, after he had built enough boats that the govern- 
ment [1184] could take the amount it had paid for the 
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construction of the facilities, then, when he constructed 
boats after that, he didn’t have to pay any rent. Now, 
they claim that is a valuable right. 

And then paragraph Fourteen says that the Defense 
Corporation may cancel this lease, or any extension there- 
of, “in the event (a) all or substantially all of lessee’s 
contracts with the government, at any time outstanding, 
for the construction of concrete barges and other boats 
shall be terminated or cancelled prior to completion, or 
(b) the government shall request priority for itself or 
others with respect to the use of the facilities to be pro- 
vided hereunder.” 

Now, of course, in order to be entirely fair, we don’t 
know why either one of these parties didn’t serve a notice 
of cancellation but we do know that the Navy Depart- 
ment had told Tavares before this action was brought that 
they were going to take it over because they asked him, 
“How much do you want?” And not only that but the 
very Exhibit W itself, in a further paragraph which I 
will read to you, says that it is contemplated that it will | 
be taken over by another branch of the government. And 
I want to say to you that, if it was taken over by an- 
other branch of the government, it is my construction of 
that exhibit, which isn’t Mr. Martin’s, that, if it was 
terminated by virtue of that clause (b), if the government 
requested priority for another branch of [1185] the gov- 
ernment and Tavares refused to give it, his option never 
came into being because he could only acquire that option 
by virtue of two clauses, and that isn’t either one of them. 

Now, I don’t think there is need for us to waste a 
great deal of time in talking about how much he would 
have to pay if he exercised the option, when you and I 
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know what this case is.about. It is simple. It is simply 
this: How much could you get for that paper, if you 
assigned it, on the open market, as it stands. All right. 
Then it provides that, if this notice is given, they shall 
have a right to negotiate and have a right to look over 
a man’s shoulder. Ladies and gentlemen, this is a free 
country, a free United States. We all have a right to ne- 
gotiate, and, while we do not have a right to look over 
someone’s shoulder, yet, at the same time, I am not so 
sure that there ever was going to be any other man’s 
shoulder there because the Navy Department said what 
they did. 

Paragraph Sixteen provides, “So long as this lease re- 
mains in full force and effect—” 1950, ladies and gentle- 
men?—‘‘So long as this lease remains in full force and 
effect, lessee shall procure and maintain at its cost—” 
that is, Tavares—“insurance on the facilities.” 

IJ make this pointblank statement. I find no place in 
Exhibit W, not one single word, which leads me to the 
con-[1186] clusion that that was ever given to them as 
any fee for supervising the construction of a shipyard 
with someone else’s money, with which they were to build 
ships. Maybe I am wrong. I want you to look for that. 
See if you can find in Exhibit W any statements to the 
effect that that is true. When you write a contract with 
a man, when you sign a deed with a man, it reads like 
this, “‘For and in consideration of the sum of $1.00 and 
other valuable considerations.” If they were to receive 
that for their fee for supervising the construction of a 
shipyard with someone else’s money, with which they were 
to build ships, why isn’t it incorporated in the paper? 

Now, dwelling on this 1950 proposition, “Lessee agrees 
to pay to the proper authority, when and as the same be- 
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come due and payable, all taxes, assessments and similar 
charges which at any time during the term of this lease 
or any extension thereof may be taxed, assessed or im- 
posed upon Defense Corporation or lessee with respect 
to or upon the site, the facilities, or the machinery, or any 
part thereof, or upon the occupier thereof, or upon the 
use of the site, facilities or machinery. Lessee—” Tav- 
ares—‘also agrees to pay all claims or charges for or on 
account of water, light, heat, power, and any other serv- 
ice or utility furnished to or with respect to the site, the 
facilities or the machinery, or any part thereof.” [1187] 


Ladies and gentlemen, if that lease and that option was 
to continue in being until the 3lst day of December, 1949, 
and Tavares was not using it, someone else was, he was 
not constructing concrete boats for the government, then 
that lease would have been a liability rather than an asset, 
because it would have cost him all of that money from 
year to year to sit there and wait there. If that is not 
true, counsel who follows me for the Tavares Construc- 
tion Company will point out to you that isn’t true. I say 
to you that under the terms of this agreement, if it was 
kept, and you speculate, you dream a dreain that this land 
is going to increase in value at $399.62 an acre up to 
1950, then you take this agreement, you take it and tie 
it right into this agreement and find out by the two of 
them how much more it would cost Tavares to sit there 
and wait until 1950. 

All right. Here is the thing that Mr. Hindes said was 
such that he never would have even signed this lease in 


the first place. 
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“Twenty-two:”—no, I beg your pardon. That wis 
wrong. That is not the assignment clause. Mr. Hindes 
did not discuss this clause.— 


“Twenty-two: Lessee may use such Site, Facilities 
and Machinery only for the construction by Lessee 
of boats for sale to the Government, unless other- 
wise permitted, in writing, by Defense Corpora- 
tion with the consent [1188] of the Maritime Com- 
mission noted thereon.” 


“Twenty-four: Lessee will not without prior 
written consent of Defense Corporation and the ap- 
proval of the Maritime Commission sell, assign, or 
pledge this lease or any of its rights or obligations 
hereunder, or sublease or permit the use by others 
of any of the property covered by this lease.” 


Mr. Willing Buyer, I want to sell you this lease. I 
want to assign it. I want to sublet a part of it to you. 
What will you give me? 

“Why, Mr. Tavares, you can’t do that without you get 
the consent of the Defense Plant Corporation and the 
Maritime Commission. I wouldn’t give you five cents for 
it. How do you know that they are going to let you make 
a profit on this paper? Is it reasonable to suppose after 
they put up for you $2,700,000 and build you a shipyard. 
that they will permit you to go ahead and sell this paper? 
Do you not know that on the date of this lease it is indi- 
cated that the Navy of the United States proposes to take 
over those utilities?” 

Mr. Tavares told me that he thought that he could get 
the consent of the Defense Plant Corporation and the 
Maritime Commission for him to make another half mil- 
lion dollars. 
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Now, here, paragraph Twenty-six: 

“It is contemplated that the lease of the [1189] 
Site, Facilities, and Machinery to be provided here- 
under may be transferred and conveyed to another 
branch of the Government.”’ 


I say that under your option clause, which is paragraph 
15, if that should occur, and they say it is contemplated,— 
if that should occur and Tavares refused to give that con- 
sent, that he would not have been entitled to his option. 

Now, I said that by actual real evidence I would show 
you by something that, as they say, you can put your 
teeth into that the claim of the Tavares Construction 
Company in this case should not be allowed. What they 
are actually doing, ladies and gentlemen, is coming into a 
condemnation case and trying to get damages against 
the government of the United States for what they claim 
is a violation of that contract. 

Now, Exhibit W, which is the contract, take that and 
take Exhibit Q, which is the figuring, and you will find 
the very first item that the government paid was that 
they paid Tavares back all that that lease that he got from 
National City cost him. They paid him for it, and you 
will find that to be the first item set up. 

Now, what is it that I have said to you would prove 
this case outside of the expert testimony? It is those 
two exhibits. You take them, tie them in with these 
three exhibits, and then you will bring in a verdict for 
nothing [1190] for the claim of the Tavares Construc- 


tion Company. 
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The first one of these letters is dated November 21, 
1944: 

“With reference to our recent telephone conversa- 
tion, regarding our disposition of the option given 
us by the Defense Plant Corporation for and in con- 
sideration of the construction’”—for and in considera- 
tion of the construction—‘‘of the facilities under 
Plancor 407, please be advised as follows:” 


There isn’t a single word in Plancor 407 that said it was 
for and in consideration of the construction of the facili- 
ties. 

“The Tavares Construction Company, Inc., re- 
tains an option under an Agreement of Lease with 
the Defense Plant Corporation for the purchase or 
acquisition of the facilities of this shipyard on a de- 
preciated basis. This option is in the form of com- 
pensation for having constructed approximately $2,- 
700,000 worth of facilities without profit, and we 
consider this option of some value.” 


Of some value. That, ladies and gentlemen, was writ- 
ten before this law suit, before December 23, 1944, and 
all they said was: We are entitled to some consideration 
because we built a shipyard with your money, to build 
ships and sell [1191] to you, and we didn’t charge you 
anything for supervising the building of our own ship- 
yard. (Continuing) 

“Tt is not the intent or desire of this company to in 
any way stand in the way of the acquisition of this 
property by the U. S. Navy.” 


Now, they knew, therefore, on the 21st day of Novem- 
ber, 1944, that the government was going to request pri- 
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ority for the Navy Department, and this Exhibit W says 
in one of those last paragraphs that it is contemplated they 
do that. All right. (Continuing) 
“—-but we are of the opinion that we are entitled to 
some consideration.” 


Ladies and gentlemen, you are not going to give them 
more than they asked for, are you, before this law suit 
was brought? And don’t forget, that that was only their 
asking price then. 

“We will, if desired, further discuss this matter 
with you at your convenience. 
“Very truly yours, 
reorient SHIP CONSTRUCTORS 
“R. S. Seabrook.” 


Now, ladies and gentlemen, that was followed by a letter 
here of November 24, 1944: 

“Eleventh Naval District 

San Diego 30, California [1192] 


“Attention: Capt. F. P. Conger, Industrial Mana- 
ger 
“Gentlemen: 

“In explanation of our letter of November 21, 
1944, and in compliance with Capt. F. P. Conger’s 
request, we wish to be more specific regarding the 
considerations for our release.” 


In other words, here is what we want now, if we turn 
that lease and option over to you. 


“These considerations are as follows: 


“1. To permit this company the free use of ex- 
isting facilities to complete necessary war contracts.” 
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Ladies and gentlemen, they got that. If they had not, 

they would have come in here and told me they didn’t. 

“2. To permit this company the free use of facili- 

ties to carry on ship repair work for Governmental 

Agencies until such time as the Navy needs to con- 
vert these facilities to other purposes.” 


Well, you heard the way they did complete those two 
barges, didn’t you? They got that. If they hadn’t, they 
would have come in and told you they had those two 
barges—you remember they only had one more contract 
left—that they had two more barges to complete. And 
I believe I am right when I tell you that the testimony of 
their own words were that they had the use of this thing 
for the completion [1193] of these barges and didn’t 
finish them until May 10, 1945. They got 1. They got 
Zoe le ont 

“3. To give this company a contract for the con- 


struction of the necessary Navy alterations to con- 
vert property to Navy requirements.” 


I don’t know. I don’t know whether they were offered 
that contract or not. But they said that if we don’t get 
a contract to fix it up with the Navy, then you: 

“Make payment to this company in the sum of 3% 
of the facilities constructions costs, or $80,000, which 
is equivalent to a minimum construction fee for con- 
structing the facilities. 

“For your information, no fee or profit was al- 
lowed us for the facility construction, but in lieu 
thereof we were granted an option to purchase and 
te usesot the fagilities: 
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Ladies and gentlemen, on the 24th day of November, 
1944, they say, “We want you to give us $80,000 for 
supervising the putting in of the things you bought for 
us to make ships with to sell to you. We want you to give 
us $80,000.” 


You will have these papers. If that isn’t right—if 
what I have read to you isn’t right, throw me out the win- 
dow. But, my goodness, are you going to permit those 
people to go into the treasury of the United States, when 
we come in here in a condemnation case, and get any 
more? [1194] 


Well, if you think they are entitled to that, you give 
it tothem. But if you think that 1t would be right for me 
to say to you, “I want to get some money out of this war 
business. I want you to spend $2,700,000 to build me a 
shipyard to build concrete ships to sell to you at a profit, 
and then after it is all through and done, I want you to 
give me $80,000 for building my own shipyard, and sup- 
ervising that, and then on top of that I have taken the 
expenses, I have taken the vacations for my own office 
force.” 


Now, ladies and gentlemen, we will go for just a few 
moments into these figures. Here is an exhibit that 
proves that if they did exercise their option, or if this 
thing would stay there and wait for them until 1950, it 
wouldn’t be worth anything anyway. And it is right in 
their own letter. You don’t need anybody to get up be- 
fore you and figure depreciation. You don’t need any 
expert to get up and tell you, in his opinion, that those 
facilities would not be depreciated very much, that they 
would be worth more money than that depreciated value 
set forth in Exhibit Q. You don’t need anybody to get 
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up here and express to you an opinion that Tavares would 
not have had to pay rent had he used the facilites after 
December 22, 1944. You don’t need anyone to tell you 
that the use of this shipyard for the construction of con- 
crete ships was practically over. It is here in black and 
white, every one of those questions. [1195] 


Now, let’s see: 


“Mr. Byron Howells, 
Defense Plant Corporation, 
316 Pacific Mutual Building, 
Los Angeles, California 


“Dear Mr. Howells: 


“In furtherance of the enclosed, and in response 
to your telephone call of even date, this Company 
has entered into Master Repair Contracts with both 
the U. S. Army and Navy.” 


Gentlemen, hadn’t they received No. 2 of this one, that 
they were permitted, they did have contracts for the free 
use to carry on ship repair work. 


“The billing rate, as provided for by these contracts, 
does not include an amount for the renetal of the 
facilities as they are Government-owned. In ac- 
cordance with the enclosed, we request permission 
for the use of these facilities in this connection with- 
out charge. 

“In addition to this work, we are occasionally 
called upon to repair vessels other than Government- 
owned.” 


They were using the facilities which were purchased by 
the money of the people of the United States to engage 
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in private repair work for private individuals and asking 
you to come in here and give them a half a million 
dollars. [1196] 


“for the purpose of payment to the Government for 
the use of these Government-owned facilities, we 
have, in the past, accrued an amount of 10¢ per 
direct man-hour worked.” 


There it is. They would have had to pay 10 cents per 
direct man-hour worked as rental to the Defense Plant 


Corporation for the use of these facilities. 


“To date, these accruals have amounted to 


$2,806.86.” 


They owed rent on this date for the use of these facili- 
ties of $2,806.86 for using them to do work that they 
were paid for by private individuals. 


“The determination of the 10¢ per hour to be 
charged was made after reviewing direct man-hours 
consumed in connection with the shipbuilding pro- 
gram. 

“The yard was constructed to employ 4,000 work- 
ers. During the year 1943, 7,283,000 direct man- 
hours were used in connection with the construction 
of the concrete vessels. This year represented,”’— 
1943 they are talking about—‘“more nearly than any 
other year, the normal expected employment for the 
yard if sufficient business was at hand. Facilities 
cost the Government approximately $2,750,000, in- 
cluding interest, [1197] and this amount depreciated 
on a fifteen-year basis for the year of 1943 would 
amount to 0.025¢ per direct man-hour worked. With 
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this in mind 10¢ per direct man-hour appeared to be 
adequate compensation for the use of the facilities 
for other than government work.” 


Now, ladies and gentlemen, there it is in plain language, 
that they were going to pay to the government 10 cents 
per direct man-hour after December 23, 1944, if they 
used them for anything other than for the construction 
of boats for the government. So if they want to wait 
until 1950, if they use it, they are going to pay 10 cents 
per man-hour, and if they don’t, they are going to have 
to pay taxes, and everything. 

“The following tabulation sets forth man-hours 
and depreciation per direct man-hour, by years, for 
the years 1942, 1943 and 1944, and the average de- 
preciation for the three-year man-hours. 

Total Direct Hrs. 15-Year 
“1942 1,534,000” 


In other words, in 1942 they were just getting started, 
1,534,000. 

“1943, 7,283,000,” direct man-hours. A jump from 
1,534,000 to 7,283,000. In 1943 they were making full 
use of the facilities, building concrete barges or 


boats. [1198] 


In 1944 (estimated), and this letter 1s dated December 
12, 1944, so they must have meant for the balance of the 
year, and we haven’t a record. 1944 (estimated) 2,742,- 
000. In other words, it was all over. They only used 
them 2,742,000 man-hours in 1944, while they had used 
them 7,283,000 direct man-hours in 1943. In other words, 
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the work in that yard had dropped off two-thirds in 1944 
according to their own written letter that you will have. 


“You will note that this average amount is only 7¢ 
well beneath the 10¢ allowed.” 


a 


In other words, depreciation, depreciation. They talk 
about depreciation. Counsel got up here and talked and 
said that this property would be worth more money in 
1950, that it‘would not depreciate, it would be all right. 
But, good. Here is their own statement as to how much 
it would depreciate. You add 1,534,000 and 7,283,000 
and 2,742,000, and you get about 11,000,000 direct man- 
hours. Now, if they say, and as they do say, that that 
depreciation should be figured at 7 cents per man-hour— 
they say it right here in black and white—11,000,000 di- 
rect man-hours at 7 cents per man-hour is $770,000 de- 
preciation, which they themselves say. Look at it. In 
this exhibit it is figured about 600,000 and some odd 
dollars, but in their own letter it is more. 


Now, ladies and gentlemen, do you need any ex- 
perts? [1199] There it is, in their own language. There 
they pay 10 cents direct man-hour rental, and they say 
the depreciation is 7 cents per direct man-hour. And 
here: 

“In view of the foregoing, we request that permis- 
sion be granted to continue the practice of accruing 
10¢ per direct man-hour worked for repair work 
other than Government or Governmental Agencies, 
for payment to the Government as rental of facili- 
eos 


Ladies and gentlemen, it is my very, very, very earn- 
est contention that if they continued this dream over 
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until 1950, that if they used the facilities they would have 
had to use them for private work, and they would had to 
pay 10 cents per direct man-hour as rental, and they 
would not have any free rent; but if they didn’t use the 
facilities under the contract which they had they had to 
pay all the maintenance, the taxes, the insurance, the 
guards, and they are sitting there putting money out, and 
taking nothing in for a period of five years, and then they 
ask you to speculate, they ask you to bring in a verdict 
for them based upon conjecture. 

The Court: Mr. Landrum, I think we had better take 
a recess. The jury has now been sitting over an hour. 

Mr. Landrum: Yes, sir. 

The Court: Ladies and gentlemen, we will take a 
recess for 10 or 15 minutes. Remember the admonition. 


(A short recess was taken.) [1200] 


The Court: All present. Proceed. 
Mr. Muir: May I approach the bench, your Honor? 
The Court: You may. 


(The following proceedings took place without the 
hearing of the jury:) 


Mr. Muir: We wish to get into the record a stipula- 
tion between the defendant National City and the defen- 
dant Leonard McLaughlin, which stipulation I will re- 
duce to writing during the lunch hour. 

The Court: Mr. McLaughlin is here, isn’t he? 

Mr. Muir: Yes. He is approaching the bench now, 
your Honor. 

The Court: Mr. McLaughlin, this concerns your in- 
terest here about the lease that you had. You have no 
attorney and you are appearing here yourself? 
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Mr. McLaughlin: Yes, sir. 

The Court: Very well. The City has proposed some 
sort of a stipulation here. 

Mr. Muir: This covers the leasehold interest known 
as Parcel No. 8 and, out of the award of the City, there 
is to be allowed to Mr. McLaughlin the sum of $40. 

The Court: $40? Is that what you are to get? 

Mr. McLaughlin: Yes, sir. That is from the lessor. 

The Court: Altogether? 

Mr. McLaughlin: Yes, sir. [1201] 

The Court: And that is all? 

Mr. McLaughlin: Yes, sir. 

The Court: Is that satisfactory? 

Mr. McLaughlin: Yes, sir. 

The Court: Very well. 

Mr. Sloane: May I explain this, your Honor? I 
don’t want to be captious on this matter of a divided 
verdict but I think that a fair verdict possibly would be 
to divide it up as to time. 

The Court: Have you received a copy of this pro- 
posed instruction, Mr. Landrum, on behalf of the San 
Francisco Bridge Company? 

Mr. Landitim-eNio, sir; { haven’t. 

The Court: The record may show that, during the 
argument for the plaintiff and when the argument had 
resumed, counsel for the San Francisco Bridge Com- 
pany, for the first time, proposed an additional instruc- 
tion. Without stating that the instruction will or will not 
be given, | want the record to show that the instruc- 
tion was proffered, for the first time, at this hour. The 
court is of the opinion that it isn’t timely perhaps but it 
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will be considered instruction and the decision thereon will 
be embodied in the instructions given to the jury. I 
think you should give Mr. Landrum a copy. 


Mr. Sloane: I have given it to his associate. [1202] 


Mr. Landrum: Could I ask one question, your Honor? 
I would like to know if it is your Honor’s purpose to 
charge the jury this afternoon, in case we get through 
with our arguments by 3:30. In that case, I can leave 
tonight. 

The Court: If the case is ready for submission by 
3:00 o’clock. Otherwise, of course, we can, by stipula- 
tion, permit the jury to go home but it must be by gen- 
eral stipulation. There are no facilities here to keep the 
jury here at night, particularly with men and women on 
the jury. 

Mr. Landrum: If your Honor please, if I am suc- 
cessful in having the other gentlemen stipulate with me, 
so that I may go home tonight, that will permit me to 
leave. 

The Court: I wouldn’t want the jury to go home if © 
the court instructs them by 3:30. I would expect them to 
proceed with their deliberations until the dinner hour, and 
then, by stipulation, they could come back tomorrow 
morning at 9:30. Is that satisfactory? 

Mr. Sloane: That is entirely satisfactory. 

The Court: There are no facilities to keep juries here 
at night. If everybody agrees to a stipulation that the 
jury may go home, to their respective homes, tonight, 
under the admonition of the court, if they haven’t reached 
a verdict by dinner or by such hour as the court will have 
concluded, they may come back tomorrow morning and 
resume their deliberations? Is that satisfactory? [1203] 
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Mr. John M. Martin: That is perfectly agreeable with 
me, your Honor. Do you plan to instruct them this 
afternoon? 

heeComst: Itaimk so. 

Mr. Monroe: That is agreeable, your Honor. 


(The following proceedings took place within the hear- 
ing of the jury:) 

The Court: All present. Proceed. Now, Mr. Land- 
rum, you may proceed with your argument. 

Mr. Landrum: Yes, your Honor. 

Your Honor, and ladies and gentlemen of the jury, I 
now come back to resume with you, for a few more 
moments, this little talk we were having, in an effort to 
clarify for you this case. I want to say at this time that 
there is on file in this case a stipulation which provides 
that the Tavares Construction Company and its co-ad- 
venturers, on the 23rd of December, 1944, had a valid 
and existing option. JI want to say we have also agreed 
that they received no fee, no private fee, for the construc- 
tion of these facilities except as it might have been re- 
flected in Exhibit W. That has been agreed to. I want 
to get that entirely clear. 

Now, ladies and gentlemen, I have been discussing with 
you the real evidence, something that, as I said to you 
before, you can take and see and feel. I want you to 
do that, take these instruments, these five exhibits. And, 
ladies and gentlemen, it is my very, very earnest convic- 
tion that, when [1204] you have done that, you will say 
to the people of the United States, “We do not feel that 
we are going to take any of your money to give to the 
Tavares Construction Company.” 

Ladies and gentlemen, as I said to you in the beginning, 
this burden has been upon me. It will pass to you. You 
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do whatever you think is right, right and just. Be fair 
and be just and then I will smile with you, whatever it 
may be. But I said to you that this contract was shot 
through with speculation and conjecture. I earnestly feel 
that there hasn’t been a single question asked on cross- 
examination by counsel for the Tavares Construction 
Company that didn’t prove that fact. And I go further 
to say that Mr. Martin’s argument proved the fact that 
it was shot full of speculation and conjecture from one 
end to the other, when he made the statement that the 
price of this land would increase to $399 each day for a 
period of five years. That is pure speculation and con- 
jecture. 

Now, let’s sell this instrument; let’s go and sell this 
instrument. They have had Mr. Hotchkiss and these other 
gentlemen here presenting to you evidence going to the 
question of selling it. Don’t forget that the willing seller 
is not the only one to be considered in arriving at fair 
market value. The buyer himself also must be taken into 
consideration. So that buyer would look for and say, 
“Well, I understand, under Exhibit W, if they do take 
this option, they will have to pay the cost of the land to 
the government. Mr. [1205] Seller, how much is the 
land going to cost?” “I don’t know; I don’t know.” 
That depends upon the verdict that you ladies and gentle- 
men bring in. So I, the buyer, and the buyer is the 
government of the United States, say, “Well, now, first, 
Mr. Seller, how much are they going to have to pay for 
the land?” “I don’t know.” “Now, Mr. Seller, this con- 
tract here provides that they may request priority for 
some other branch of the government. Do you think that 
they may request priority for some other branch of the 
government? You are asking me to pay you money to 
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assign this to you. Do you think they are going to request 
priority for some other branch?” “I don’t know.” “Mr. 
Seller, this contract provides that it is for the purpose 
of building concrete ships for the government. Can I 
build concrete ships for the government? You are ask- 
ing me to pay you money. Can I build concrete ships 
for the government?” “TI don’t know.” “Mr. Seller, it 
appears that this shipyard was built for a specific pur- 
pose, to build concrete ships for the government. I am 
wondering whether or not, if I buy it, the war will last 
sufficiently long and the demand for concrete ships will 
be sufficiently great that I may use it for the purpose set 
forth in Exhibit W. Mr. Seller, how long is the war go- 
ing to last?’ “I don’t know.” “Mr. Seller, you tell me 
that I am going to get some advantages that no one else 
can have; that [ am going to get the diamond, the jewel 
in the [1206] crown and, if I get it, I can borrow on 
it. No one else could borrow money. Mr. Seller, can I 
borrow some money?” “T don’t know.” Ladies and gen- 
tlemen, “I don’t know” is the answer. It is speculative 
and conjectural from one end to the other unless a buyer 
could know how much he was going to have to pay, unless 
a buyer could know he was going to get a contract with 
the government. They had fulfilled all of their contract 
except for two barges they had to deliver. Unless a buyer 
would know how much he could sell this property for, he 
wouldn’t pay one cent for it.” 

I am not going to take any more of your time. I feel 
I have been as honest and fair as it has been possible for 
me to be. I want you to know I consider it a great honor 
to have the long experience I have had. I entered the 
Wepariment Of iistice in 1909. I am proud of it. J 
have grown old and tired. I want to go home. But this 
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Tavares claim hurts me. So I have done the best I could. 
Now I feel that I can leave here happy and glad. I feel 
that whatever you do will be right and then I feel that 
we have all done a good job. I will be followed by some 
of the other gentlemen. They have been very kind to me 
in the trial of this case. You give to them the same fair 
consideration that you have given to me. Listen to them. 
You have been very kind. If, after my voice is stilled, 
they make some statements which you feel that I would 
have liked to have answered [1207] had I been here, you 
answer them for me and answer them the way you think 
they should be answered. 

As I said to you, the voice you hear now is almost 
through. So do whatever you think is right. Give them 
every dollar to which they are entitled but not one penny 
more. 

Ladies and gentlemen, in behalf of those who work with 
me and for myself, I thank you very, very much. 


* * * x * * 5 * * 


[Closing Arguments to the Jury on Behalf of Defend- 
ants. Not printed.] [1208] 


Mr. Muir: Pardon me, your Honor. 

The Court: Yes. 

Mr. Muir: May I present this stipulation? This is 
the written stipulation which covers the oral stipulation. 

The Court: Yes, you may present it. It will be ap- 


proved at the appropriate time. 
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INS RRUCTIONS TOeTHE JURY 


The Court: Ladies and gentlemen of the jury, you 
are instructed as follows: The Court will now give you 
instructions as to the law to be considered by you in 
arriving at the fair market value of the respective prop- 
erties and property interests that are involved in the pro- 
ceedings which have occupied your careful, patient and 
considerate attention for approximately the last two weeks. 


The Court does not instruct you and has not intended 
to instruct you upon the facts of the case or upon what 
inferences you as jurors are to draw from the facts as 
you may find them from the evidence that has been pre- 
sented by the litigants in this action. You are the sole 
and exclusive judges of the value and effect of the evi- 
dence, as well as the sole and exclusive judges of the 
credibility of all witnesses who have testified in the pro- 
ceeding. You should weigh and consider all of the evi- 
dence without passion, prejudice or sympathy. 


Your oaths require that you accept without reserva- 
tion [1245] or question the law as is stated in the instruc- 
tions which are now being given and which have from 
time to time during the progress of the trial been given 
to the jury upon appropriate and applicable situations as 
to the manner in which you should receive certain lines 
of evidence which were being elicited at such times. It 
is not inappropriate to remind you that you have no right 
to consider or apply any law to this proceeding that is 
not embodied in the Court’s instructions, and no other 
view or opinion as to the law than such as is stated by 
the Court in its instructions to you is to be considered 
or applied by you as the law which may govern your 
deliberations and decisions in this action. Of the facts, 
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however, as before stated, you are the sole and exclusive 
judges. 


The phrase “just compensation” has been used fre- 
quently throughout the trial and it will be repeated 
throughout the instructions. You are to accept the mean- 
ing and scope of such term as interpreted and stated by 
the Court in the instructions, and you can not set up or 
construct any other meaning of the term “just compen- 
sation” than that stated by the Court in the instructions. 


You must confine your deliberations and base your 
findings and verdict in this case upon the evidence that 
has been presented in this case during this trial, and such 
inferences as you as jurors may deduce therefrom, and 
upon the law as given you [1246] by the Court in the 
instructions. All other matters, situations, sentiments or 
ideas must be left out of your minds and eliminated from 
your decision in this case. All of the litigants, without 
discrimination, partiality, or favoritism, are to be treated 
fairly and justly under the evidence and law, and when 
you as jurors shall have reached decision solely on such 
bases you will have adequately and comp ae per formed 
your duties in this case. 


Each juror must decide the case for himself or her- 
self, respectively, but all jurors should deliberate and con- 
sult with one another with a view to reaching an agree- 
ment, if such can be accomplished without violence to 
individual judgment, upon the evidence in the case and 
the law as stated by the Court in the instructions, and 
no juror should hesitate to change his or her views or 
opinions when convinced by the evidence that such views 
or opinions are erroneus. There should be no pride of 
intellect which should restrain a juror from acting in 


LL 
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accordance with his or her conscientious judgment under 
the evidence in the record and the law as stated by the 
Court in the instructions. 


This is a proceeding brought by the United States of 
America to condemn certain pieces of land lying and 
situate in the County of San Diego for use by the Gov- 
ernment of the United States. The Government of the 
United States has the power known as the power of 
eminent domain by which it may [1247] condemn and 
take property for public use upon payment to the owners 
of such property of just compensation. 


The lands involved in this proceeding are real property 
and lands generally known as tide and submerged lands 
bordering on San Diego Bay and extending to the pier- 
head line as established by the Federal Government. The 
property of defendant National City involved consists of 
eight parcels, description of which has been given to you 
and which are referred to as follows: 

Parcel Number One, approximately 18.37 acres 

Parcel Number Two, approximately 4.40 acres 

Parcel Number Three, approximately 34.02 acres 

Parcel Number Five, approximately 1.03 acres 

Parcel Number Six, approximately 1.23 acres 

Parcel Number Seven, approximately 6.26 acres 

Parcel Number Eight, approximately 0.26 acres, and 

Area A, approximately 30.92 acres. 


There is also involved in this proceeding land owned 
by Carl A. Johnson and wife, and known as Parcel 9, 
approximately 1.02 acres. As to Parcel 9 you will make 


a separate award from the lands of the other defendants. 


1282 Tavares Construction Company, Inc., et al., 


The party having the burden of the proof of an issue 
is required to establish it by a preponderance of the evi- 
dence. The burden of proving the market value of the 
property taken rests respectively upon the defendants, re- 
spectively. By [1248] preponderance of the evidence is 
meant the greater weight of evidence, or that evidence 
which preponderates over or is more than or is greater 
than the evidence offered in contradiction thereof. The 
term has to do with the weight or probative value of the 
evidence and not necessarily with the number of witnesses 
testifying on behalf of either of the parties. It thus 
sometimes follows that the testimony of a greater num- 
ber of witnesses which does not produce conviction in 
your minds may be overcome by the testimony of a lesser 
number of witnesses, or of one witness, which does pro- 
duce conviction in your minds. In this connection, how- 
ever, in determining the market value of the property it 
is for you as jurors to weigh all of the evidence and 
from all of the evidence introduced before you determine 
for yourselves the actual market value of the property 
at the time of taking; and it does not necessarily follow 
that it is necessary that any witness may have testified 
to the exact value in dollars and cents determined by the 
jury to be the actual market value. You are of course re- 
quired to consider and give due weight to the testimony 
of all of the witnesses. But after weighing all of the 
testimony offered by all parties it is your province as a 
jury to ultimately determine for yourselfs the actual market 
value of the property and the amount to be awarded to 
the defendants. [1249] 


The law recognizes that in determining the fair market 
value of property it is not possible to make such deter- 
mination with absolute accuracy in dollars and cents or 
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by manner of computation. The determination of the 
reasonable market value becomes largely a matter of 
opinion. Although the ordinary witness is not permitted 
to express his opinion but must confine his testimony to 
matters of fact, nevertheless, as to the matter of value, 
witnesses duly qualified by training and experience are 
entitled to testify as to their opinion. You are required 
to give due consideration to the opinions expressed by 
such expert witnesses. You are not bound to accept the 
opinion of the witnesses offered by either party but it 
is your province to pass upon the testimony of such wit- 
nesses and accord to the testimony of each witness the 
weight to which you deem it to be entitled. In so doing 
you may consider the bias or prejudice of such witness, 
if any has been shown, his opportunity for observing, 
the experience and qualifications of the witness, the rea- 
sonableness or unreasonableness of his testimony, and 
the facts and matters upon which he has shown his 
opinion to be based. It is for you to determine, there- 
fore, the weight to be accorded to such opinions and 
to consider all the facts, circumstances and conditions 
which have been shown to affect the values of the prop- 
erty and from all of these things to arrive at a determina- 
tion of the amount to be [1250] awarded to the defend- 
ants, respectively. 


In this connection there has been introduced evidence 
concerning the sale price of other property in the gen- 
eral locality, evidence of the peculiar adaptability of the 
property for certain uses, and evidence of the location 
of the property and its location with respect to other 
things, its soil and its general characteristics. None of 
these elements should be taken by you, standing alone, 
as being determinative of the question you are called 
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upon to decide. The real question for your determina- 
tion is the market value of the property at the time of the 
taking. All of the various elements shown by the evi- 
dence are to be considered by you insofar as it is shown 
that such elements affected the market value of the prop- 
erty. With regard to any use for which the property 
may have been peculiarly adapted, you are not to fix a 
value as though it were then being used for that purpose 
but you are to take that adaptability into consideration 
and fix the market value of the property by reason of 
the fact—if it be the fact—that it was peculiarly adapted 
to such purpose. 


Further considering the matter of market value, you 
are instructed that in determining such value you are to 
take into consideration all of the physical characteristics 
of the property and all things which reasonably tend to 
increase or diminish its sale value or market value. 
You [1251] are to determine and award to the defend- 
ants as the market value of the land that price which 
they could reasonably expect to have received for the 
property in a sale upon the open market; and in deter- 
mining that price or value you must take into considera- 
tion all purposes for which the land was suited or 
adapted and must consider the highest and best use to 
which the land might reasonably have been put. In this 
connection you are to take into consideration the areas 
of the land, its accessibility to highways, its character 
with regard to soil and drainage, whether it is reasonably 
level or otherwise, and any peculiar or particular pur- 
pose to which it might be put by reason of its character 
or location. You may also take into consideration the 
character of the property as to whether it is accessible to 
railroad facilities and whether its character as tidelands 
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fronting upon San Diego Bay make it accessible of 
use for wharves, docks or similar structures. 


In determining the fair market value of the lands 
taken in this case you will not permit yourselves to be 
influenced by the character of the petitioner as the gov- 
ernment of the United States, nor the character of the 
defendants as private individuals, counties, cities or states. 
You must treat this case exactly as you would a case 
between private parties. | 


You should give no consideration whatever to the 
[1252] willingness or unwillingness of any or all of 
these defendants to have the Government take this land 
or any interest therein, if any such there be. The 
sovereign Government has the absolute right to take this 
property for the public. 


In eminent domain proceedings any increase in value 
by the proposed improvements planned by the Govern- 
ment cannot be considered. So, in determining the value 
of the land, you must not take into consideration what 
its worth would be after the Government has erected 
buildings or made other improvements. 


The amount is not what estimate does the owner 
place upon the lands nor what they are worth to the 
taker, the United States. You should not take into ac- 
count any special value that their use may have to the 
United States, but what is their market value, what price 
would they bring in the market. When the property is 
taken for a public use, the owner is only entitled to re- 
ceive the amount of its market value. Market value does 
not depend in any degree upon the owner’s will. 


You have been cautioned that in determining the fair 
market value of the property you are not to award any 
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special value which the United States intends to make 
of the property but are to consider those uses to which 
the property is reasonably adapted. Should it develop or 
should you believe that the use to which the government 
intends to put the [1253] property happens to be the use 
for which it is suitable and adaptable then you may, of 
course, fix the market value with reference to the use 
to which you find it adapted. In determining this market 
value you are also to disregard any special value of use 
to the owner. You will likewise disregard any agree- 
ments between the state and the city limiting the uses. 
The law provides that when property is taken in a pro- 
ceeding of this nature just compensation, measured by 
the fair market value of the property, is to be awarded. 
Market value is the test by which you shall determine 
your award. [1254] 


Just compensation in this case is the fair market value 
of the property as of the dates as given in the instruc- 
tions. It is not the value as of today. It may be worth 
more as of today and it may be worth less. 


The question of the amount of compensation to be 
awarded to the respondents is not a question of what the 
property taken would have been worth to them if they 
had retained the property taken, because it may possess 
a greater value to them than it had on the open market. 
The question for you to consider is this—if the defend- 
ants had desired to sell the property taken from them 
by the government, what could they have obtained for 
it upon the market, being allowed a reasonable time in 
which to find a purchaser who was buying with a knowl- 
edge of all the uses and purposes to which the property 
was adapted? 
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In determining the value of the lands which in this 
case have been taken for public use, the same considera- 
tions are to be weighed by you as in the case of a sale 
of property between private persons. The inquiry in the 
case must be: What is the property reasonably worth in 
the market, viewed not merely with reference to the use 
to which it was put at the time this action was begun, 
but with reference to any and all uses to which it was 
reasonably and practically adapted within the reasonably 
near future. 

In determining the fair market value of lands taken, 
[1255] the just compensation to the owner is that sum 
of money which, considering all the circumstances dis- 
closed by the evidence, could have been obtained for the 
lands by an informed seller offering them in the open 
market for cash. It is the amount that in all reasonable 
probability would have been arrived at between an in- 
formed owner, willing, but not compelled to sell, and an 
informed purchaser, willing, but not compelled to buy. 
In arriving at that value, you will take into account all 
the considerations that would fairly be brought forward 
and reasonably be given weight by well informed men 
engaged in such bargaining. 

Market value does not mean what a person would be 
willing to pay for certain land which he was under the 
necessity of buying. Neither does it mean the price at 
which an owner would sell at a time when he found it 
necessary to sell. To get the market value you must find 
that value that would be reached, as I have stated before, 
by a seller willing but not required to sell, and a buyer 
willing but not required to buy. These two elements, 
taken together, go to make up the market value; one alone 
does not do so. 


1288 Tavares Construction Company, Inc., et al., 


In arriving at the fair market value of these lands 
you are not to fix speculative, boom or fancy values; on 
the other hand, you are not to fix depression or forced 
sale values, because the law requires you to determine the 
fair reasonable market salable value of the property, if 
the owner [1256] was offering to sell on usual terms, but 
not compelled to do so, and the buyer was offering to buy 
on usual terms, but not compelled to do so. 


In your deliberations elements affecting value that de- 
pend upon events or combinations of occurrences which, 
while within the realm of possibility, are not fairly shown 
to be reasonably probable, should be excluded from con- 
sideration for that would be to allow mere speculation and 
conjecture to become a guide for the ascertainment of 
value. 


If you find that the condemnation and taking by plain- 
tiff United States of America of Parcel A herein was 
a part of the same project for which the other lands 
herein have been condemned and taken by the United 
States of America, and that it was certain on November 
10, 1942, that Parcel A would be condemned and taken 
as a part of the same project for which the other lands 
herein condemned have been taken, then and in that event 
you must evaluate Parcel A in the same manner and use 
the same date of valuation as if Parcel A had been in- 
cluded in the original complaint for condemnation filed 
herein November 10, 1942. 


In arriving at just compensation to be paid by plain- 
tiff herein for the taking of the interests in land, other 
than the interests of the Tavares Construction Company, 
Inc. and its associates, you must not include within your 
determination of just compensation any increment in 
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value based upon [1257] the expenditure of funds by 
the government of the United States in dredging such 
lands or any portion of them subsequent to November 
10, 1942; and if you find that any witness in arriving 
at his opinion of value as to interests taken herein, other 
than the interests of Tavares Construction Company, 
Inc. and its associates, has included in his opinion of 
value any increment resulting from the expenditure of 
funds by the United States of America subsequent to 
November 10, 1942 in dredging such lands, or any por- 
tion of them, then you are to disregard such elements in 
considering the weight of such opinion of value. 


In relation to Parcel 9, you are instructed that the 
owners of this property are Carl A. Johnson and Pearl 
Johnson, husband and wife, as owners in fee of said 
land. The fee title to their land is different from that 
of the City of National City, in that Carl A. Johnson 
and Pearl Johnson, as such owners, had the right of 
mortgage or conveyance of their title and interest in 
said land, without restriction. In your determination of 
the fair market value in arriving at the amount of com- 
pensation to be awarded them from the property taken 
from them by the United States Government by condem- 
nation, you will fix the value of your award of compen- 
sation in one sum without including therein any separate 
value for the building that was located on their lands 
at the time of the taking. The amount of your award of 
compensation, [1258] therefore, is to be the amount you 
determine as just compensation for the reasonable market 
value of the property of Mr. and Mrs. Johnson on No- 
vember 10, 1942, which was the date of the institution 
of these condemnation proceedings and the date of the 
declaration of taking. 
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The property taken from the Johnsons was tangible 
property as distinguished from intangible property which 
you are concerned with in respect to the claims of all 
other defendants, other than the City of National City. 


In arriving at your verdict for the just compensation 
herein as you small determine for the fee title of Pancel 
9 taken from the Johnsons, you will take into considera- 
tion each of the elements of this definition of what is the 
reasonable market value of property, and fix the value of 
their land, taking into consideration the building thereon, 
and make an award in one sum. 


As has been stated, the only issue for you to determine 
in this action with respect to those parcels owned by the 
defendant, City of National City, is the amount to be 
awarded as the fair market value of the property at the 
time of the taking. Upon this issue the burden rests upon 
the defendant, City of National City, and it is therefore 
required to prove by a preponderance of the evidence the 
value of the land taken and the amount which it is entitled 
to receive as just compensation. In this connection you are 
instructed, however, [1259] that in any event it is the duty 
of the jury to determine the fair market value of the 
property, and that value must be awarded to the defend- 
ant. In other words, in a case of this character under 
no circumstances could you refuse to make an award to 
the defendant. In like manner the burden rests upon the 
San Francisco Bridge Company to establish by a pre- 
ponderance of the evidence the fair market value of its 
interest and rights in the property. 


The owners of property which is taken in a condemna- 
tion proceeding are entitled to recover an award of money 
for the taking of their property. With regard to the 
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eight parcels of land owned by the defendant, National 
City, it is not claimed that there was any detriment suf- 
fered other than by reason of the taking of the described 
parcels; and therefore as to these parcels the owners are 
to be awarded that amount which will justly compensate 
them for the taking of such parcels. With respect to 
such area the owners are entitled to recover the actual 
value of the land, that is to say, the market value as of 
the time of the taking thereof by the United States Gov- 
ernment, to wit, on November 10, 1942. The market 
value is the highest price in terms of money which the 
land will bring is exposed for sale in the open market 
with a reasonable time allowed to find a purchaser, buy- 
ing with knowledge of all the uses and purposes to which 
the land is adaptable and for which it is capable of being 
used. This [1260] contemplates a sale to be made in a rea- 
sonable time to a purchaser who is willing to pay what the 
Jand is fairly worth and a sale to be made by a seller 
not acting under any compulsion, who is willing to accept 
what the land is actually worth. The sum that could 
thus be reasonably obtained is defined in law as the 
market value, and is the measure of just compensation in 
this action. 


Defendant San Francisco Bridge Company requests the 
Court to give the following instruction, which will now 
be given: 

San Francisco Bridge Company is interested in this 
action by reason of and to the extent of its lease from 
the City of National City, which had seventeen years and 
eleven months still to run on November 10, 1942. You 
are called upon to fix the fair market value of the lease- 
hold as of such date, to wit, November 10, 1942, 
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In arriving at your verdict in this case you should first 
of all arrive at a determination of the value of the lands 
owned by the City of National City at the time of com- 
mencement of this action in one lump sum, and arrive 
at a separate determination of the value of Parcel 9 
owned by Mr. and Mrs. Johnson; you should then allot 
from the total sum which you have found to be the value 
of the land taken from the City of National City, ex- 
clusive of the interests of Tavares Construction Company, 
Inc. and its associates, that portion of your award which you 
find to be just compensation for the [1261] taking of the 
interests of the San Francisco Bridge Company; and you 
should allot to the City of National City that portion of 
your total award for the lands formerly owned by the 
City of National City which you find to be just compensa- 
tion for the taking of the interests of said City. You are 
further instructed, however, that the sum of your award 
to the San Francisco Bridge Company, plus your award 
to the City of National City, must not be greater than 
the total award which you have determined to be just 
compensation for the taking of all of said interests in 
said lands, exclusive of the interests of Mr. and Mrs. 
Johnson and exclusive of the interests of the Tavares 
Construction Company, Inc. and its associates, for the 
whole cannot be greater than the sum of its parts. You 
are instructed further that in arriving at the value of 
the interests taken herein, other than the interests of 
Tavares Construction Company, Inc. and its associates, 
you must not consider any increment in such lands aris- 
ing subsequent to November 10, 1942 from the expendi- 
ture of funds by the government, whether it be by dredg- 
ing or the building of improvements upon said lands. 
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With relation to the interest of the defendant, Tavares 
Construction Company and its associates, such interests 
are to be evaluated at a later date than the interests of 
other defendants taken herein. The interest of the Ta- 
vares Construction Company and its associates arises out 
of an instrument which [1262] is in evidence as defend- 
ants’ Exhibit W, an agreement entered into between Ta- 
vares Construction Company and the Defense Plant Cor- 
poration; you are to determine what is the fair market 
value of the interest arising out of such instrument, to 
wit, what is the amount for which the interest of said 
Tavares Construction Company and its associates under 
said instrument of agreement could have been sold for 
on the open market for cash on December 23, 1944, the 
date it was taken or cancelled by this proceeding or within 
a reasonable time thereafter; and in this connection if 
you find that the interest of the Tavares Construction 
Company and its associates under said instrument of 
agreement is so speculative and conjectural that no pur- 
chaser in the open market would have purchased the same 
except for a nominal consideration then your verdict as 
to the interest of the Tavares Construction Company and 
the Concrete Ship Constructors herein must be in a nomi- 
nal figure only. You are to take into consideration the 
terms and conditions of the whole of said agreement and 
are to consider what effect, if any, a willing seller and a 
willing buyer would give to all of the terms and condi- 
tions of said agreement with Defense Plant Corporation 
in arriving at a determination as to the price for which 
the interest of said Tavares Construction Company and 
its associates under said instrument of agreement would 
bring at such sale. 


1294 Tavares Construction Company, Inc., et al., 


If you find in favor of the Tavares Construction Com- 
pany [1263] Inc. and against the government, you are to 
make your award to Tavares Construction Company, Inc. 
the market value, as of December 23, 1944, of the lease- 
hold estate which Tavares Construction Company, Inc. 
held on the entire shipyard site, facilities and machinery 
from the Defense Plant Corporation. 


In arriving at the amount of such award, if any you 
make for Tavares Construction Company, Inc., you are 
to take into consideration the possessory rights granted 
by the lease, Defendants’ Exhibit W, to use the shipyard 
site, facilities and machinery for the period ending De- 
cember 31, 1949, but subject to the right of the govern- 
ment to prior use thereof if requested during such period, 
and also subject to the right of either party to sooner ter- 
minate the lease whenever substantial use thereof would 
no longer be needed by the Tavares Construction Com- 
pany, Inc. to construct boats for sale to the government 
and all other terms and conditions of said lease, Defend- 
ants’ Exhibit W. 


In arriving at the amount of such award, if any, for 
Tavares Construction Company, Inc. that you are also 
instructed to take into consideration the option rights of 
Tavares Construction Company, Inc. to purchase the en- 
tire shipyard site, facilities and machinery during the 90- 
day period following the expiration of the lease on De- 
cember 31, 1947, or following the expiration of the ex- 
tention of the lease on December 31, 1949, or following 
the sooner termina- [1264] tion of the lease by either 
party in the event the substantial use of the site, facilities 
and machinery should no longer be needed by Tavares 
Construction Company, Inc. for the construction of boats 
for sale to the government. 
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In arriving at the amount of such award, if any, for 
Tavares Construction Company, Inc. you are instructed 
that you are also to take into consideration any and all 
other advantages and disadvantages to the lessee con- 
tained in the provisions of said lease and all of the amend- 


ments thereto. 


In arriving at the market value of the leasehold estate 
held by Tavares Construction Company, Inc. if any you 
find, on December 23, 1944, you are to view all of the 
factors shown and included in and by Defendants’ Ex- 
hibit W in the light of the conditions as they were known 
on December 23, 1944, and which at that time would have 
been reasonably expected would occur in the future, and 
which a willing purchaser after a reasonable investigation 
would have then taken into consideration. 


Evidence has been received in this case with relation 
to the interest of the defendant, Tavares Construction 
Company, Inc. That interest arises out of an instrument 
which is in evidence as Defendants’ Exhibit W. That 
instrument is a lease coupled with an option. In your 
consideration of that feature of the case you will proceed 
in the same manner as you proceed as to the market value 
of the land, the question [1265] being what could it have 
been sold for on the open market for cash on December 
23, 1944, the date it was taken or canceled by this pro- 
ceeding, or shortly thereafter, above what Tavares Con- 
struction Company, Inc. would have to have paid under 
all its terms and conditions. If you find the company 
could have made such a sale your verdict will be for the 
amount you in your judgment determine the company 
could have gotten for it. You will consider the entire 
instrument, not just parts of it. If you find it could not 
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have been sold, then your verdict as to Tavares Construc- 
tion Company, Inc. will be zero. 


Ladies and gentlemen, there has been prepared, for 
your convenience only, a form of verdict, and I think it 
is self-explanatory. It states the four different subdi- 
visions of the case, the Johnson interests, the National 
City interests, the San Francisco Bridge Company inter- 
ests, and the Tavares Construction Company interest, and 
there are on the righthand margin of the form, which is 
prepared for your convenience only, blank spaces which, 
in the event that you find a verdict, will be filled in appro- 
priately, in accordance with your unanimous agreement; 
that is to say, that each and every one of you must agree 
upon a verdict before it is recorded upon that form. But 
each of these interests are entitled to separate considera- 
tion, except as to the consolidated aspect of the interests 
of National City and of [1266] San Francisco Bridge 
Company, concerning which the court has already fully 
instructed you, and each interest is entitled to the indi- 
vidual consideration and finding of the jury. When you 
have done so, you will have the verdict signed by one of 
your number, whom you will appoint to act as foreman, 
and will then return into court with the signed verdict. 


Are there any exceptions to the charge, gentlemen? 
Mr. Landrum: If the court please, the government re- 
spectfully excepts to the court’s failure to give plaintiff’s 


request instruction 1 and plaintiff's requested instruction 
1-A. 


The Court: The exception will be noted. Any further 
exceptions ? 


Mr. Monroe: Your Honor please, the defendant, Na- 
tional City, excepts to the failure of the court to give its 
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requested instruction No. 12. That you will recall we 
have discussed. 

Might I also add this, that we except to the charge 
relative to the verdict as to the San Francisco Bridge 
Company, in which, as I recollect, it apparently said, if 
I quote it right, that there was to be awarded to National 
City the portion of the value allocated to it, which J be- 
lieve is not as written in the verdict. JI think there is 
perhaps a thing there that might be explained to the jury. 

The Court: I think the instructions sufficiently cover 
[1267] the matter. It might be that we could elaborate 
a little without in any manner affecting the instructions 
which have heretofore been given. 

In other words, ladies and gentlemen, the award to the 
City of National City should be an award to that munici- 
pal corporation for the market value of the property 
taken, and when you have reached that figure, then you 
will consider the award which should be made to the San 
Francisco Bridge Company, and the total of the two must 
not exceed the value which you found to be the value of 
the interests of the City of National City. Does that 
clarify it? 

Mr. Monroe: I think perhaps so. Might we also ex- 
cept to the portion of the charge that fixes the date of 
the valuation as to the Tavares parcels affecting Na- 
tional City? In that connection, your Honor, I simply 
refer to the arguments that I have heretofore presented 
to you, for the purpose of preserving those matters. 

The Court: Yes, the record may so show. 

You may swear the officers, Mr. Clerk. Or, perhaps 
_ before the officers are sworn there should be a stipulation, 
or perhaps we can have that when the jury retires. There 
are no facilities or conveniences here to keep a jury over- 
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night, and I am not disposed, if the jury are unable to 
reach an agreement before the end of a seasonable and 
appropriate hour for retiring to not let the jury go to 
their own homes [1268] and to come back tomorrow to 
proceed with their deliberations. 

I assume you all stipulate that may be done? 

Mr. Landrum: So stipulated. 

Mr. John M. Martin: So stipulated. 

Mr. Muir: So stipulated. 

Mr. Sloane: So stipulated. 

Mr. Monroe: So stipulated. 

The Court: Swear the officers to take charge of the 
jury. 

(The officers were duly sworn.) 

The Court: Now, you will go with the officers, ladies 
and gentlemen. 

You may have the exhibits, if you desire them. 

Also, you may each take those two exhibits which you 
have had during the trial, 1f there is no objection. 

Mr. Landrum: No objection, your Honor. I would 
like to know about the other exhibits also. 

The Court: If they want them, they will ask for 
them, and we will send them all to them, if there is no 


objection by the other parties. 
Mr. Landrum: That is agreeable. 
Mr. John M. Martin: Agreeable. 
Mr. Sloane: Agreeable. 
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Mr. Monroe: That is agreeable. 

Mr. Muir: That is agreeable. [1269] 

A Juror: Could we have the other exhibits? 

The Court: Very well. We will send them all up to 
you, all of the exhibits that have been received in evi- 


dence. 


(Thereupon the jury retired from the court room for 
its deliberations. ) 

The Court: Gentlemen, before you go there is one 
matter that I would like to discuss with you. Sometimes 
we are required to wait a little longer than we should if 
counsel should go back to their offices or have some other 
appointments, and if it is agreeable, I would like to have 
a stipulation from all of you that the verdict may be re- 
ceived in the absence of counsel, and that if the jury re- 
quests further instructions, and the court concludes that 
they should be given, that they may be given in the ab- 
sence of counsel and in the presence of the reporter, who 
will take them down, and that you may have any excep- 
tions that any of you may desire to any adverse rulings. 

Mr. Landrum: The plaintiff will be happy to stipulate 
to that effect in both instances, your Honor. 

Mr. John M. Martin: So stipulated, your Honor. 

Mr. Monroe: So stipulated. 

Mr. Muir: So stipulated. 

Mr. Sloane: San Francisco Bridge so stipulates. 


The Court: Perhaps you had better wait around for 
a while, however. [1270] 
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San Diego, California, Thursday, February 27, 1947. 
6:10 P. M. ‘ 


(Jury present. ) 

The Court: Mr. Foreman, Mr. Roberts, the court has 
received the following ‘note, which was transmitted, I 
understand, by you to the bailiff: “We would like to 
hear the instructions re Tavares leasehold. A. E. Rob- 
erts, Foreman.” You wrote that, did you? 

The Foreman: Yes, sir. 


The Court: File it, Mr. Clerk. If I understand the 
request, Mr. Roberts, of course, the charge as a whole, 
ladies and gentlemen, pertained not only to the Tavares 
interests but to all of the interests. So that the term 
‘just compensation” and “market value” and all of those 
other features, credibility of witnesses and so forth, ap- 
plies to Tavares as well as all of the others. But I ap- 
prehend what was meant was the three or four specific 
instructions that relate to that interest. 

The Foreman: That is right, sir. 


The Court: I will reread those. The record may show 
that one of the attorneys, Mr. Frank Martin, is in the 
court room. 


“With relation to the interest of defendant Tavares 
Construction Company and its associates such interests 
are to be evaluated at a later date, than the interests of 
other [1271] defendants taken herein. The interest of 
the Tavares Construction Company and its said associ- 
ates arises out of an instrument which is in evidence as 
Defendants’ Exhibit W, an agreement entered into be- 
tween Tavares Construction Company and the Defense 
Plant Corporation; you are to determine what is the fair 
market value of the interest arising out of such instru- 
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ment, to-wit: What is the amount for which the interest 
of said Tavares Construction Company and its associates 
under said instrument of agreement could have been sold 
for on the open market for cash on December 23, 1944, 
the date it was taken or canceled by this proceeding or 
within a reasonable time thereafter; and in this connection 
if you find that the interest of the Tavares Construction 
Company and its associates under said instrument of 
agreement is so speculative and conjectural that no pur- 
chaser in the open market would have purchased the same 
except for a nominal consideration, then your verdict as 
to the interest of the Tavares Construction Company and 
the Concrete Ship Constructors herein must be in a nomi- 
nal figure only. You are to take into consideration the 
terms and conditions of the whole of said agreement and 
are to consider what effect, if any, a willing seller and a 
willing buyer would give to all of the terms and condi- 
tions of said agreement with Defense Plant Corporation 
in arriving at a determination as to the price for which 
the interest of said Tavares [1272] Construction Com- 
pany and its associates under said instrument of agree- 


ment would bring at such sale. 


“Tf you find in favor of the Tavares Construction Com- 
pany, Inc., and against the government, you are to make 
your award to Tavares Construction Company, Inc., the 
market value, as of December 23, 1944, of the leasehold 
estate which Tavares Construction Company, Inc., held 
on the entire shipyard site, facilities, and machinery from 
the Defense Plant Corporation. 
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“Tn arriving at the amount of such award, if any you 
make for Tavares Construction Company, Inc., you are 
to take into consideration the possessory rights granted 
by the lease, Defendants’ Exhibit W, to use the shipyard 
site, facilities and machinery for the period ending De- 
cember 31, 1949, but subject to the right of the govern- 
ment to prior use thereof 1f requested during such period, 
and also subject to the right of either party to sooner 
terminate the lease whenever substantial use thereof 
would no longer be needed by the Tavares Construction 
Company, Inc., to construct boats for sale to the govern- 
ment, and all other terms and conditions of said lease, 
Defendants’ Exhibit W. 


“In arriving at the amount of such award, if any, for 
Tavares Construction Company, Inc., that you are also 
instructed to take into consideration the option rights of 
Tavares Construction Company, Inc., to purchase the en- 
tire shipyard [1273] site, facilities and machinery during 
the ninety-day period, following the expiration of the 
lease on December 31, 1947, or following the expiration 
of the extension of the lease on December 31, 1949, or 
following the sooner termination of the lease by either 
party in the event the substantial use of the site, facilities 
and machinery should no longer be needed by Tavares 
Construction Company, Inc., for the construction of boats 
for sale to the Government. 

“Tn arriving at the amount of such award, if any, for 
Tavares Construction Company, Inc., you are instructed 


that you are also to take into consideration any and all 
other advantages and disadvantages to the lessee contained 
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in the provisions of said lease and all of the amendments 
thereto. 


“Tn arriving at the market value of the leasehold estate 
held by Tavares Construction Company, Inc., if any you 
find, on December 23, 1944, you are to view all of the 
factors shown and included in and by Defendants’ Exhibit 
W in the light of the conditions as they were known on 
December 23, 1944, and which at that time would have 
been reasonably expected would occur in the future, and 
which a willing purchaser after a reasonable investiga- 
tion would have then taken into consideration. Evidence 
has been received in this case with relation to the interest 
of the defendant Tavares Construction Company, Inc. 
That interest arises out of an instrument which is in evi- 
dence as Defendants’ Exhibit W. [1274] That instrument 
is a ‘lease coupled with an option.’ In your consideration 
of that feature of the case you will proceed in the same 
manner as you proceed as to the market value of the land, 
the question being what could it have been sold for on the 
open market for cash on December 23, 1944, the date it 
was taken or canceled by this proceeding, or shortly there- 
after, above what Tavares Construction Company, Inc., 
would have to have paid under all its terms and conditions. 
If you find the company could have made such a sale your 
verdict will be for the amount you in your judgment de- 
termine the company could have gotten for it. You will 
consider the entire instrument, not just parts of it. If 
you find it could not have been sold, then your verdict as 
to Tavares Construction Company, Inc. will be zero.” 

Those are all of the instructions, I believe, on that point. 
You may retire, ladies and gentlemen. 


(The jury thereupon retired and a recess was taken at 
the hour of 6:20 o’clock p. m.) [1275] 
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San Diego, California, Thursday, February 27, 1947, 
6:40 P. M. 

(Frank Martin, Esq., present.) 

The Court: The record may show all of the jurors 
present and Mr. Frank Martin, representing the defend- 
ant Tavares Construction Company, in court. Ladies and 
gentlemen of the jury, have you agreed upon a verdict? 

The Jury: We have, your Honor. 

The Court: You may hand it to the bailiff, please, 

Mr. Foreman. 

Tine (Clea: 


“In the District Court of the United States 
“In and for the Southern District of California 
“Southern Division 

“United States of America, Plaintiff, vs. Certain 
Parcels of Land in the City of National City, County 
of San Diego, State of California; Tavares Con- 
struction Company, et al., Defendants. No. 248-SD 
Civil. 

VERDICT 

“We, the Jury in the above-entitled cause, sworn 
and impaneled to determine just compensation for 
the condemnation and taking of certain property 
herein involved, find the just compensation to be as 
follows [1276] 

“Parcel 9 (known as the Johnson land) $6,750.00 
“Parcels 1,2, 3, 5, Op7eerand A (known 

as the City of National City Land) $650,000.00 
“Out of which last-named sum we allocate 

to the San Francisco Bridge Company as 

just compensation for the condemnation 

and taking of its leasehold interest, $50,000.00: 
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“To Tavares Construction Company, Inc., 
a corporation, Concrete Ship Construct- 
ors, a joint venture, Lloyd S. Stroud, 
R. S. Seabrook, C. M. Elliott, Carlos 
Tavares, Henry M. Page, Don F. Gates 
and Stroud-Seabrook, a co-partnership, 
for the condemnation and taking of all 
their interests under the agreement of 
December 27, 1941, (known as Plancor 
407, as amended) $ O 


“Dated: San Diego, California, February 27, 1947. 
A. E. Roberts, 
Foreman.” 
The Clerk: Ladies and gentlemen, is this your ver- 
dict? So say you one, so say you all? 
The Jury: It is. 


The Court: To complete the verdict, Mr. Clerk, file it 
and, pursuant thereto, at an appropriate time to be indi- 
cated by the court, judgment will be entered in the records 
of the court. 


(Jury thanked by the court for its service and dis- 
charged from further consideration of this case.) 


(Adjournment taken at 6:50 o’clock p. m.) 


EE ENDANTS’ EXHIBIT Q} 


Peres AND MACHINERY 
OP MONGEEWCH AS OF DECEMBER 23, 1944 
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(Defendants’ Exhibit Q) 


Option Price as of December 23, 1944 of the Facilities and Ma 
as Calculated by Gregory D. Smith from Assets- Property 
of Defense Plant Corporation Under Lease Agreement b 
Defense Plant Corporation and Tavares Construction Co. 
dated December 27, 1941, and Amendments thereto. | 

1. Buildings, Ways, Docks, Structures, Improvements ({¢ 
paving, spur tracks, etc.,) and Building Installations othe 


Mechanical 
Asset Property 
Record — 
Schedule Page Item Description 
1A 1100 Land, 99.89 acres being Acquisition costs of lease and assignment; 1 
acquired through con- fee, attorney’s fees and Lien report. 
demnation by Govern- 
ment. 
1B 1201 Preparation of Site Clearing site, removing AT&SFe Ry.Wye, 
: SF Bridge Co. Dock 
Dredging 


IIA 2101 Administration Building Two-story frame, first floor 11.607 sq.ft., sec 
10.530 sq.ft., concrete foundation, ceiling | 
ft., comp. roof, exterior sheathing 1”’x6” ¢ 
ing, celotex interior walls and ceilings, 
flooring, wood sash, floor design for 50 
sq-fit. Building contains two-story concrt 


15’x15’ 
IIA 2102 Electric Shop and Com- One-story frame building with concrete flo 
pressor Building sq.ft. ceiling height 10’4”; exterior sheathir 


and batten, comp. roof, wood sash 


IIA 2103 Field Office and First One-story frame building, 30x117, 3/510 sq.f 
Aid Building mud sill foundation; ceiling height 8 ft, 
tion roof, exterior sheathing, board and ba 
tex interior, walls and ceilings 4” pine flo 
signed for 40# per sq.ft. wood sash. 


JIA 2104 Machine Shop One-story frame machine shop and office fl 
4,960 sq.ft. Machine Shop 40x100 w82/0 
fice and 246 sq.ft. shed. Concrete floor. 
height in office 9’. Ceiling height in ; 
Exterior sheathing board and batten. Ce 
terior walls in office. Concrete working 
side of building 69x90—5,400 sq.ft. . 


vs. United States of America 1307 


Buildings, Ways, etc. 


Page 1 of 8 
Depreciation at 
Depreciation 5% per each year 
Years to Original or fractional Option Price 
12/23/44 Cost part thereof as of 12/23/44 
3 529.15 79.37 449.78 
3 8,743.72 1,311.56 7,432.16 
Z 109,691.20 10,969.12 98,722.08 
3 54,737.21 8,210.58 46,526.63 
3 7,674.02 1,151.10 6,522.92 
3 10,153.50 1,523.02 8,630.48 


3 15,049.43 2,257.41 12,792.02 
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Item 


Description 


Asset Property 
Record 
Schedule Page 
IIA 2105 
JIA 2106 
TIA 2107 
IIA 2108 
IIA 2109 
WA 2110 
IIA 2111 
IIA Z112 


Mill Building #1 


Mill Building #2 


Mill Building #3 


Outfitting Shop 


Paint Shop 


Steel Office 


Timekeeping and Per- 
sonnel Building 


Wet Dock No. 1 
Length—425’ 
Depth—to top of caps 

cay 
Depth to bottom of 
excavation—3’ 


One-story frame mill building with concre 
Floor area—2516 sq.ft. (40x57—13’6"x17'6”, 
height 11’6”. Exterior sheathing, board an 
composition roof. Wood sash. 


One-story frame mill building with concre 
Floor Area—1300 sq.ft. Ceiling height 11 
terior sheathing, board and batten Cor 
roof, wood sash. 


One-story frame mill building with concre 
Floor Area 3920 sq.ft. Ceiling height 12’ 
sheathing, board and batten Compositic 
Wood sash. 


One-story frame building 40x56 sq.ft. Concr 
Ceiling Height 13%’ Composition Roof, 
sheathing board and batten, wood sash. 


One-story frame building with concrete floc 
1440 sq.ft. Exterior sheathing, board anc 
wood sash, composition roof, 10’4” ceiling. 


One-story building (frame) 20x55—1100 sq.fi 
and batten outside Celotex walls and ceilin 
1” pine floors, wooden sash, foundation 
mud sills. Ceiling height 8 Composition 1 


One-story frame office building, 5200 sq.ft. (3 
with two wings 24x26), concrete block for 
8 ceiling, composition roof, celtex interi 
and ceilings, exterior wood sheathing, 1” 
siding, 4” pine floors, wood sash, floor de 
50 lb. per sq.ft., concrete vault 16’x24’. 


North, east and south sides of dock formed 
untreated 8”’x12” wood sheet piling. Wes: 
dock consists of removable reinforced 
caisson gate. Elevation of ground surfa 
dock minus 18; elevation top of gate se; 
13. The bottom support for ship construc 
sists of 12x12 DF Caps, 76’ long, resting a 
las Fir untreated piles 25’ to 30’ in lengt 
to twenty ton bearing. The rows of 4 
spaced 5’514” center to center. Elevation o 
caps vary from minus 12 to minus 13. Wé 
maintained inside of wet dock by weil pe 
sisting of 8” headers & 1%” well points. 
ous pumping required. Ship launching by 
dock. 
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Buildings, Ways, etc. 


Rage Z of & 
Depreciation at 
Depreciation 5% per each year 
Years to Original or fractional Option Price 
12/23/44 Cost part thereof as of 12/23/44 
3 4,253.46 638.02 3,615.44 
3 1,925.61 288.84 1,636.77 
3 8,360.42 1,254.06 7,106.36 
z 3,360.00 336.00 3,024.00 
2 2,462.41 246.24 2.21640 
3 2,336.78 350.52 1,986.26 
3 12,905.53 1,935.83 10,969.70 


3 174,283.89 26,142.58 148,141.31 
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i 


.sset Property 
Record 
shedule Page Item 


ne | 
North, east and south sides of dock formed | 


Wet Dock No. 2 
Length—425’; Width 
76’ 
Depth to top of caps 
204 
Depth to bottom of 
excavation—30' 


IIA 2113 


IIA 2114 Wet Dock No. 3 
Length 425’ Width 76’ 
Depth at top of caps 
25.05 
Depth to bottom of 
excavation—3’ 


Wet Dock No. 4 
Length 425’ Width 76’ 
Depth at top of caps 

23.05). 
Depth to bottom of 
excavation 30’ 


IIA zis 


North, east and south sides of dock formed 


North, east and south sides of dock formed 


Description 


untreated 8’x12” wooden sheet piling. W) 
of dock formed by removable reinforced 
caisson gate. Elevation of ground surface 
of wooden sheet piling minus 12; elevation 
surface inside of dock minus 18; elevatior 
gate seat minus 13. The bottom support | 
construction consists of 12x12 DF Caps, 
resting on Douglas Fir Untreated Piles 25’ 
length driven to twenty ton bearing. The || 
piles are spaced 5’51%4” center to center. E 
of top of caps vary from minus 12 to m 
Water level maintained inside of wet dock} 
points, consisting of 8” headers and 14) 
points. Continuous pumping required. Ship 1 
by flooding dock. 


steel sheet piling. West end of dock cor| 
removable reinforced concrete caisson gat 
vation of ground surface at top of steel s| 
ing plus 12; elevation of ground surface 1) 
dock minus 1875’. Elevation top of g: 
minus 13.75’. The bottom support for sl] 
struction consists of pile caps, 76’ in leng? 
up from 5-3x12 planks bolted together, re: 
DF untreated piles 25’ to 30’ in length, d 
20 ton bearing. Elevation at top of pile ca 
from minus 13.75 to minus 12.75. The 

piles are spaced 5’5%4” center to center. 
level maintained inside of wet dock by we 
consisting of 8” headers and 1%” well 
Continuous pumping required. Ships laun 
flooding dock. 


steel sheet piling. West end of dock cor 
removable reinforced caisson gates. Elev 
ground surface at top of steel sheet pil 
12: elevation of ground surface inside 

minus 18.75’. Elevation top of gate sea 
13.75’. The hottom support for ship con 
consists of pile caps 76’ in length built 1 
5-3x12 planks bolted together, resting on 
treated piles 25’ to 30’ in length, driven te 
bearing. Elevation at top of pile cap vari 
minus 13.75 to minus 12.75. The rows of 

spaced 5’514” center to center. Water lev 
tained inside of wet dock by well points c 
of 8” headers and 114” well points. Cc 
pumping required. Ships launched by floodi 
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Face 3 of 8 
: Depreciation at 
Depreciation 5% per each year 
1 Years to Original or fractional Option Price 
12/23/44 Cost part thereof as of 12/23/44 
3 174,283.90 26,142.58 148,141.32 
3 256,476.01 38,471.40 218,004.61 


Z 256,476.03 25,647.60 230,828.43 
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sset Property 
Record 
‘thedule Page Item Description 
IA 2116 Outfitting Pier Pier consists of 12” reinforced concrete dec 
50’ wide x 430 long, ported by 43 bents at 10 centers. Th 
extending west from 430—40 to 42’ support piles under bents.. 
U. S. Bulkhead line. are 40—54’ treated batter piles. The outside, 
fenders are supported by 88—40’ creosoted 

IIA 2117 Warehouse No. 1 One-story frame warehouse (54x75'6”’0—42¢ 
Outside platform W/2” decking (40x54) 21) 
Concrete floor area—2160 sq.ft. Dirt floor 
1360 sq.ft. Wood floor area—780 sq.ft. | 
height—11’ and 13’6”. Composition roof, 
sheathing, board and batten. 

IIA 2118 Navy Warehouse One-story frame building with shed roof, 40x: 
addition 20x30—3000 sq.ft. concrete floor, 
height 13’, composition roof, exterior sh 
board and batten, wood sash. 

IIA 2119 Warehouse No. 3 One-story frame warehouse. Main building | 


20,160 sq.ft. Office 28x46—1288 sq.ft. F 
43x45 and 30x10’ 2,295 sq.ft. 


Main Warehouse Concrete floor, 20,160 sq.ft. 9,940 sq.ft. of # 
warehouse has a mezzanine floor to incre 


storage area, 


Warehouse Office 28x48’ 1344 sq.ft. This constructed on top of 
elevated warehouse platform. Ceiling heig( 
Composition roof, exterior sheathing, boz 
batten celotex walls and ceiling, 4” pin 
wood sash. This addition contains two ( 
rooms. 


Elevated platforms (wood) w/2”  planki 
wooden mud sills—43x45’ and 36x10’, 2,295) 


IIA 2120 Warehouse No. 4 One-story frame warehouse 30x50’, 1500 sq.i 
ing height 11’6” Foundation 5—4x10 mt 
Composition roof, exterior sheathing, boz 
batten 2x12 pine floors, wood sash. 


IIA 2121 Mold Loft No. 1 4” Concrete foundation with 2x5 sleepers 
tongue and groove pine floor 64x220—14,i1 
Mold Loft No. 2 4” Concrete foundation with 2x4 sleepers 


tongue and groove pine floor 50x85x2, 8,500 
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Page 4 of 8 

e Depreciation at 

Depreciation 5% per each year 
ial Years to Original or fractional Option Price 
e 12/23/44 Cost part thereof as of 12/23/44 
2 3 114,317.04 17,147.56 97,169.48 
2 3 5,560.00 834.00 4,726.00 
2 3 3,607.93 541.19 3,066.74 
; 3 22,022.93 3,303.44 18,719.49 


Z 2,250.00 225.00 2,025.00 
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Asset Property 


Record 


Schedule Page 


Item 


Description 


IIA 


IIA 


IIA 


IIB 


IIB 


IIB 


ne 


Le 


1IC 


2122 


PAUZS 


2124 


2201 


2202 


2203 


2301 


2302 


2303 


Mold Loft No. 2-A 
Mold Loft No. 3 


Yard Toilets and Wash 
Rooms 


Miscellaneous Small 
Buildings 


Miscellaneous Work Per- 
formed on Buildings 
on that portion of the 
Original site which 
was abandoned for 
use by the Navy. 


Heating and Plumbing 
Fixtures in Buildings 


Lighting Fixtures 


Miscellaneous Building 
Installations (Non- 
mechanical ) 

Special Gantry Track 


for Handling Skeggs 


West Bulkhead 

A 380 Section of 
Bulkhead north of 
Dock No. 1, consist- 
ing of 30’ 14” steel H. 
Piles (#89 per foot), 
on 10’ centers with 
precast concrete slabs 
between piling extend- 
ing to a depth of 19’ 
below the top of the 
piles. 


Roads & Gravel Surfac- 
ing 


4” concrete foundation with 2x4 sleepers 
tongue and groove pine floor 65x95x2, 12,3 

4” concrete foundation with 2x4 sleepers 
tongue and groove pine floor 65x220, 14,3 
Total square feet 49,480. 


For details of construction see following tab} 
Bldg.No. #17 #23 #41 #47 
Sant. 220 264 396 396 
Floor Wood Concrete Concrete Concrete | 
Ceiling 
Height 86” 86" 86" 86” 
Sheathing B&B B&B B&B B&B 
Sash Wood Wood Wood Wood 


Temporary Frame Buildings on Temporary 
tions 8,299 sq.ft. 


Machine Shop—Mill Buildings—Wash Rooms 
houses—Timekeeping Building—Engineering 
Mold Lofts—Administration Building. 


4 Exhaust Fans—Fire Gong. 


‘Approximately 300 lineal feet of 30 Ib. rail o 


ard timber railroad ties. Spaced 16” on c 


Top of piles driven to elevation plus 12. ] 
rap placed in front of piles on slope of 1. 
from elevation minus 2 to elevation minus 
tween Docks 1 & 2 and 60’ North of Do 
bulkhead consists of steel sheet piling d 
elevation of top of piling plus 12. From ¢ 
of Dock 3 to 40’ south of Dock 2 thet 
bulkhead protection. 


Inside the yard there are approximately 7,0! 
feet of graded, unpaved roads. 


vs. United States of America SHS 


Buildings, Ways, etc. 


page > ot & 

re Depreciation at 

Depreciation 5% per each year 
al Years to Original or fractional Option Price 
© 12/23/44 Cost part thereof as of 12/23/44 
2 5) 17,748.26 2,662.24 15,086.02 
2 3 3,977.82 596.67 3,381.15 
2-3 2% 14,537.38 1,817.17 12,720.21 
2 3 17,298.81 2,594.82 14,703.99 
2 3 6,874.61 1,031.19 5,843.42 
2 3 6,906.86 1,036.03 5,870.83 
2 3 103.08 15.46 87.62 
3 & 3,865.17 386.52 3,478.65 
2 3 62,094.15 9,314.12 52,780.03 


2 3 9,474.08 1,421.11 8,052.97 


.sset Property 
Record 

chedule Page 
IIC 2304 
IIC 2305 
TC 2306 
TIC 2307 
TIC 2308 
IIC 2309 
TIC 2310 
IIC 2311 
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Item 


Yard Grading and Pav- 
ing—Steel Yard 


South Bulkhead 
Location: 450’ West- 
erly from Dock No. 4 


Railway Spur Tracks 
(On Leasehold) 


Boundary Fence 


Sewage Pump Lift 
Includes Pumps, Mo- 
tors, Switches 


Sewer Mains 


Telephone Lines 
(On Leasehold) 


Gantry Track #1 
This Gantry is lo- 
cated midway between 
Docks 1 and 2. Length 
790’. 


Description 


Yard Grading includes leveling and prepari 
site. Oil Paving done in steel yard. 


This bulkhead is constructed along U. S. 
Line, consisting of 40’ ZP32 Steel shee 
driven to elevation minus 28. The bulkheay 
with 2—3%” tie rods, 50’ long on 7’ centers, 
inforced concrete beams 24”x36” cast bel} 
piling at 15” centers. 


There are 5 Spur Tracks—Rails 110#% Ré 
#8 Switches. 


4145’ of #9 Gauge 2” mesh fencing. 3 Sti 
barb wire around top of fence. All mate; 
vanized, 1,480 ft. of fence on northline | 
wooden posts, balance steel posts. 3 sets 0 
gates included in the above length. 


Reinforced concrete Sump 6’ in diameter, 24% 
\ 


350’ of 4” Concrete Sewer Pipe 
3686 of 6” a 


All yard telephone lines are placed in unde 
conduits, 6,720’ of 34” to 2”. The telephor 
and equipment are the property of the ¢ 


California Telephone Company. 


q] 


The Gantry for this track is supported on | 
rails, 147 apart. On the westerly 415’ of tt 
the rails are supported on 14x14 DF string: 
ing on top of 14x14 DF Caps, 5’ long, | 
supported by 2 untreated DF piles 30’ lo 
distance. between bents 15’. On the remai 
the track the rail is supported on ties wi 
timbers at 30’ centers. 
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Page 6 of 8 

e Depreciation at 
Depreciation 5% per each year 

al Years to Original or fractional Option Price 
° 12/23/44 Cost part thereof as of 12/23/44 
4 3 25,267.38 3,790.11 21,477.27 
2 56,939.23 5,693.92 51,245.31 
3 2Y 20,822.52 2,602.82 18,219.70 
—3 2% 6,837.42 854.68 5,982.74 
: 3 1,991.32 298.70 1,692.62 
4 a 11,672.62 1,750.89 9,921.73 
4 3 * 3,322.01 498.30 2,823.71 
2 3 19,450.81 2,917.62 16,533.19 
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Asset Property 
Record 


schedule Page Item 


IIC 2312. Gantry Track #2 
Length 740’ Gantry 
No. 2 is located 6/7’ 
south of the center 


line of Dock No. 2. 


IIC 2313 Gantry Track #3 
Length 870’. The cen- 
ter line of Gantry No. 
3 is 28 south of 


Dock No. 3 


TIC 2314 Gantry Track #4 
Total length of this 
Gantry as originally 
constructed is 875’. 
The center line of 
Gantry No. 4 is lo- 
cated 28’ south of 
Dock No. 4. 


TIC 2315 Water & Air Lines 


(On Leasehold) 


Description 


The tracks on this Gantry are carried o 
110# rails. The distance between center? 
trucks is 207”. Each set of rails is supf 
8’x12"x8” ties on 20” centers with cross { 
30’. The track is supported by ballast 1 
to a depth of 19” below the top of | 
Total length of track 780’. 


The track gauge for this Gantry is 32%. Ez 
rail is supported on a reinforced concrete| 
32” wide by 24” deep. The stringer in tur! 
ported on 35’ DF untreated piles driven a 
on a batter of 1 to 6 at 3’4” centers throug 
entire length of the track. 


The westerly 410’ is supported on reinforced 
stringers 32” wide by 24” deep. The sti 
turn is supported on 35’ DF untreated pile 
alternately on a batter of 1 to 6 at 3'4% 
The track is cross tied at 30’ centers. The 
465’ of track is supported on 8”’x12”x8’ tie 
centers. The road bed is ballasted wit 
gravel below the top of the ties. 


This track has been extended easterly 228’.. 
extension the 110# rails are supported on ‘ 
ties on 20’ centers with 18” of gravel ball 
top of ties. The track is cross tied at 30 


Steel Water Lines 


Compressed Air Lines 
1270’ 10” Steel Pipe 


2050’ 4” Steel Pipe 


Pale ee 1010 3” 
6550’ 6” “c “ 6380’ 2" 73 “ 
2037 4" 2250 1 
oy 3” ee 

20 2" © 

ay 2" 


410 1 & “cs 
aor 3/4n*  « 
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Page 7 of 8 
e Depreciation at 
Depreciation 5% per each year 
al Years to Original or fractional Option Price 
12/23/44 Cost part thereof as of 12/23/44 
2 11,100.00 1,110.00 9,990.00 
4 3 47,850.00 7177350 40,672.50 
) ae 29,378.07 2,937.81 26,440.26 


| 3 Soy7 Uae 5,062.58 28,687.94 
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Asset Property 
Record 


ichedule 


IIc 


IIC 


IIC 


11C-1 


11C-1 


11C-1 


11C-1 


11C-1 
11C-1 


Page 


2316 


Zol7 


2318 


2401 


2402 


2403 


2404 


2405 
2406 


2501-2 Pro-rata of Service Costs (For basis see notes on Summary Sheet) 


Item 


Floodlighting System 


Electrical Power & Light 
Lines 


Substations 
9 Power Substations 
2 Lighting Substations 


Exterior Fence 
(Outside of Lease- 
hold) 


Railway Spur Tracks 
(Off Leasehold) 


Telephone Lines 
(Off Leasehold) 


Sewer Mains 


(Off Leasehold) 
Waterline 


(Off Leasehold) 


Abandoned Work 


SUB-TOTALS 


TOTALS 


Description 


System for plant protection and night work. 
consisting of 153 lights mounted on wooe 
at various locations in the yard. 


This includes power and light lines, all of yv, 
laid in underground conduit. Power is gf; 
from the San Diego Consolidated Gas & 
Company, delivered to the main substatio}! 
site at 2300 V., 60 cycle, A.C. Distributi 
440, 220 and 110 volts. 


Concrete floor, steel frame supports for e¢/ 
wood or steel fence. 


300° of 72” #9 gauge 2” mesh fencing 1—se: 
gates at railroad entrance on east side of | 


Rails 110# relay—2 #8 switches. 


The telephone cable in this conduit is the pre’ 
the Southern California Telephone Compat 


50’ of 6” Concrete Steel Sewer Main. 
200’ of 6” Steel Concrete Sewer Main. 


820’'— 6” Steel Pipe 
1050’—10” “cc oe 
The following items of Construction were pe 
on that portion of the original site which 
abandoned for use by the Navy. 
Preparation of Site 
Roadways and Area Paving 
Utilities 
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Page 8 of 8 
Depreciation at 
| Depreciation 5% per each year 
al. Years to Original or fractional Option Price 
e 12/23/44 Cost part thereof as of 12/23/44 


3,181.40 


79,075.31 
34,107.73 


500.00 
2,906.54 
156.00 
1,196.00 


4,360.00 


37,501.98 


$1,825,707.25 
174,089.50 
$1,999,796.75 


477.21 


11,861.30 


5,116.16 


75.00 
435.98 
23.40 
179.40 


654.00 


5,625.30 


$249,025.03 


(13.64%) 
23,745.80 


$272,770.83 


2,704.19 


67,214.01 
28,991 37 


425.00 
2,470.56 

132.60 
1,016.60 


3,706.00 


31,876.68 


$1,576,682.22 
150,343.70 
$1,727,025.92 
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Option Price as of December 23, 1944 of the Facilities and Mae 
as Calculated by Gregory D. Smith from Assets-Property } 
of Defense Plant Corporation Under Lease Agreement be 
Defense Plant Corporation and Tavares Construction Co. 
dated December 27, 1941, and Amendments thereto. 


2. Installations (mechanical), Movable Equipment, Cranes, 
Machinery, Shop Fixtures, Laboratory and Test Equij 
Furniture and Fixtures, Loading and Lifting Trucks, ete: 


Asset Property 


Record 
‘chedule Page Item Description 
WI-A 3101/5 Miscellaneous Clock, Couches, Fire Extinguishers 


3106 2 Koehring Paving Type Model 27-E, Serials 18470 & 18477 (used) 
Concrete Mixers 


III-A-1 3201/14 Miscellaneous Machine lathes, Benders, Drills, Thread, Mach. etc. 
Tools 


[II-A-2 3201/2 Miscellaneous Equip- Punch & Shears 
ment 
3303 i : Steam Hammer 


III-A-3 3401 1 Batching Plant Used for batching of aggregates for concrete 
ship construction, 55 CU YD Capacity : 


3402 1 American Revolver Model #675 Serial No. 127, Electrically 
Gantry Crane main hoist 3 drum, with 150 H.P., 3 pha 
Motor, 105’ boom. Swinger—Single drum: 
lal le ne Motor (DPC #A-1) 


1 American Revolver Model #10125 Serial No. 202, Electrically | 
Gantry Crane 125’ boom with following equip: 
1—200 H.P., 440 V. 60 cycle motor 
1—125 H.P., 440 V. 60 Cycle motor 
1— 50 H.P., 440 V. 60 cycle motor 
2— 15 H.P., 440 V. 60 cycle motor 
3—2300/440 V Transformers (DPC #A-1¢ 


3403 2 Washington Gantry Serial #7837 and #7844, 43 ton capacity, 1] 
Cranes 10’ jib including following equipment: 
2—150 H.P. 440V, 3 phase, 60 cycle motor: 
3— 30 H.P. 440V, 3 phase, 60 cycle motor} 
8— 15 H.P. 440V, 3 phase, 60 cycle motor! 
2—Ingersoll-Rand 14% H.P. Compressors | 
2—Transformers 
Miscellaneous switch gear & controls 


3404 1 Lorain Crane Model 40-A Serial #10326 W/35’ Boom, inte 
section, Clam equipment and boom splice, 
starter 

1 Williams-Clamshell Model 1717 W/Standard weights and teeth 
Bucket #7230 


us. United States of America 1323 


Installations (mechanical), etc. 
Page 1 of 3 Pages 


te Depreciation at 
: Depreciation 10% per each year 
ial Years to Original or fractional Option Price 
e 12-23-44 Cost part thereof as of 12/23/44 
2 3 290.88 87.26 203.62 
3 14,790.36 4,437.11 10,353.25 
2 3 14,440.79 4,332.24 10,108.55 
3 2 6,908.19 1,381.64 5,526.55 
2 3 esl. 62 543.79 1,268.83 
3 Z 638.00 127.60 510.40 
2 3 61,502.31 18,450.69 43,051.62 
12 3 33,873.91 10,162.17 23,711.74 
3 2 60,351.10 12,070.22 48,280.88 
12 3 141,321.02 42,396.31 98,924.71 


2 3 7,928.47 2,258.54 5,269.93 
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(Defendants’ Exhibit Q) 


1 Model 501 Koehring 
Combination Shovel 
and Dragline 


3408 


Serial #1029 equipped with a 6 cylinder D 


consin Gasoline Engine (Serial #1510 
shovel boom with 16’ dipper sticks, 144 C. 
per (attachment #697). 44’ McCaffery 


Crane Boom with 1-5’ Used 


.sset Property 


Record 
schedule Page Item 
TI-A-3 3427 1 Flash Welder 
3443 1 Lumber Carrier 
3444 1 Lumber Carrier 


(II-B 


3405/7 Construction Equipment 
3409/26 i ie 
3428/41 : ie 
3445/56 i . 


3501 1 Gardner Denver Air 


Compressor 


1 Ingersoll-Rand Air 
Compressor 


3502/8 Miscellaneous 


2 Reconditioned 8” Well 
Point Pump Electric 
Drive Vacuum 


3509 


3510 1 Wintroath Vertical 


Turbine Pump #3026 


3511 1 Byron Jackson 6” 
Electric Centrifugal 


Pump 


Description 


F-4 150 KVA, 440 Volt, 60 Cycle, Automat 
Operated, air verticle clamps, automatic! 
foot switch control, complete with one 
copper dies 


Model 90-12068 Ross Carrier #1796 equippo 
Wheel hydraulic brakes. Goodyear 12-2. 
Hercules WXLC-3 Motor #182242 and alll 
ard Equipment | 


Model 90-7968-N Rose Carrier Serial #1867) 
4/4 wheet hydraulic brakes. Firestone J 
tires Hercula WXCL-3 Motor #188053 
other Standard Equipment 


Concrete towers, chutes, carts, electric bz 
swing saws, woodworking machines, fire} 
guishers, hose carts, hose reels, etc. 


714x534%4x5 Class WE—Two stage with mo 


drive 


888 Cu. Ft. capacity, Two stage with motor 
Air Hoists, Chain Hoists, Chain Pullers, ett 


1750’—8” Header Pipe 114” outlets 3’ or 4’ on 
400—1'14” self jetting well points 
400—Swing Joint Assemblies 
380—144"x20' Blk Pipe thread both ends 

coupling 
12—8” Ells for Header Pipe 
6—Screw Gates Valves 8” 
5—8” Ties 
200—8” Spiral Weld Pipe W/couplings 


Consisting of a High Vacuum, selfpriming. 
1700 G-PM, complete with vacuum chambe: 
Vacuum pump #30 HP direct drive, 
motor 


DPC 915 Serial #92685 Motor DPC 916, GE 
#520474, type 16-16A-1200, W/GE Electric 
trols and float switch W/7’ of 6” Suctio 
and foot valve 
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2 3 5,180.00 1,554.00 3,626.00 


Installations (mechanical), etc. 
Page 2 of 3 Pages 


te Depreciation at 

Depreciation 10% per each year 
al Years to Original or fractional Option Price 
e 12-23-44 Cost part thereof as of 12/23/44 
2 3 7,415.27 2,224.58 5,190.69 
2 3 7,485.00 2,245.50 5,239.50 
3 Zz 6,592.10 1,318.42 5,273.68 
2 3 41,201.42 12,360.43 28,840.99 
3 2 11,348.56 2,269.71 9,078.85 
+ 1 3,879.56 387.96 3,491.60 
2 3 6,852.49 2,055.75 4,796.74 
2 3 14,117.05 4,235.11 9,881.94 
3 2 1,006.69 201.34 805.35 
2 3 14,269.40 4,280.82 9,968.58 
2 3 1,965.23 589.57 1,375.66 


”, 3 187.50 56.25 131.25 
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(Defendants’ Exhibit Q) 


S512 


3513 


3514 


Solo 
3516 


Asset Property 
Record 


\chedule 
[II-B 


III-D 


Page 
3517 


3518 
3519 


3520 


1 Used 3” Split Case 
Byron Jackson Pump 


1] Wintroath Pump— 
Serial #3-73 


1 Deep Well Pump & 
Line Starter 


2 Thor Sump Pumps 


1 Ingersoll Rand Sump 
Pump 


Item 


4—#4 Byron Jackson 
Sump Pumps 


1—Electric Sump Pump 


1—Kimball Krough Ver- 
tical Pump 


4—Sterling 1%” Sta- 


tionary Gasoline 


Water Pumps 


3521/27 Miscellaneous 


3601 
to 
3708 


2501-2 Pro-rata of Service Costs (For basis see notes on Summary Sheet) 


Office Furniture 

Office Equipment 

Office Supplies 
SUB-TOLALS 


TOTALS 


Typewriters, Calculators, Adding Machines, 


Direct connected to A-15 HP-440 V.-60 
RPM 3 PH. Ball Bearing, U. S. Motor 


1 Head Type SH-6-A, W/ General Electric 
Motor W/18” OD Nipple, thread on anc 
OD Column, 3” Tubing, 1-15/16” Shaftin. 
#20-2500 Bowls, I stage—l6” OD Straine: 

, type 24"x12” 


#3500 GPM ar 50’ Head equipped W/60 HI 
3PH-60 Cyc-Electric Motor and Westingho! 
11-200 Cross Line Starter 


# 361-T 
#10351 


Description 


Imperial #BA-2—60 cyc. 


4”"—New DPC-698—US 1% HP Motor 
#261663 220/440V W/5’4” Suction Pipe 


Pump Model 3M Engine Model RSC 2646 
Serial #10302, #105340, #17434, and #14! 


q 


Round Winches, Trolleys, Winding Engine, 
Desks, Tables, Chairs, etc. 


Trays, Baskets, etc. 


te 


ial 


~ 
= 


NNIONwH PP WW 


Depreciation 
Years to 
12-23-44 


WNWHW tw Ww 


vs, United States 


239.10 


2,060.29 


1,848.46 
300.00 


284.05 


of America 


71.73 


618.09 


554.54 
90.00 


85.21 


327 


167.37 


1,442.20 


1,293.92 
210.00 


198.84 


Installations (mechanical), etc. 


Page 3 of 3 Pages 


Original 
Cost 
1,135.66 
35.89 


266.80 


222.29 
3,416.11 


18,996.55 
20,879.45 
32,492.39 
2,994.31 
398.47 


$550,527.74 


52,495.30 


$603,023.04 


Depreciation at 
10% per each year 
or fractional 
part thereof 


340.70 
10.77 


80.04 


66.69 
1,024.83 


5,698.96 
4,175.89 
9,747.72 
598.86 
119.54 


$153,310.58 


(27.85%) 
14,619.94 


$167,930.52 


Option Price 
as of 12/23/44 


794.96 
25ulZ 


186.76 


155.60 
2,391.28 


13,297.59 
16,703.56 
22,744.67 
2,395.45 
278.93 


$397,217.16 


37,875.36 


$435,002.52 
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(Defendants’ Exhibit Q) 

Option Price as of December 23, 1944 of the Facilities and Mac 
as Calculated by Gregory D. Smith from Assets-Property | 
of Defense Plant Corporation Under Lease Agreement be 
Defense Plant Corporation and Tavares Construction Co. 
dated December 27, 1941, and Amendments thereto. 


3. Portable Durable Tools and Automotive Equipment 


Asset Property 
Record — 
schedule Page Item Description 


IV-A 4103-4225 Portable Durable Tools Concrete Vibrators, Pneumatic and Electr 
saws, welding machines and torches, etc. 


IV-B 4301 Automotive Equipment 5 Bicycles, Dayton, Balloon Tires 


4302 2 Economy Model Auto Glides #97984, 9803 
2 Glides W/pass. Side Cars #97887 #97892 
4303 1—8 cylinder 90 HP Ford Super Deluxe 


Sedan Four 600x16—4 ply tires & seat, 
Motor No. 18-6790526 


4304 1—Ford 6 Deluxe Tudor Sedan Motor #1-( 

4305 1—New 1942 Ford 6 Deluxe Tudor Seda 
#1 GA-50962 

4306 1—New 1942—8 cylinder Ford Pick-up Flor- 
FY-196 Motor #1 GC-66082 

4307 1—8 cylinder 1942 Ford Pick-up Motor #1 ( 

4308 1—158”’—90 HP Stake Truck equipped w, 


ply tires (duals in rear) overload sprin 
forced frame & special cooling Ford 


4309 1—1% Ton Flat Rack Ford Truck—158” 
HP equipped W/32x6-10 ply tires (duals 
overload springs, reinforced frame & spec 
ing system W/area signal & road lights 
#99-T-472742 


4310 1—New 1942 Ford 1% ton truck cab & ch 
HP 8 cylinder 158” platform equipped 
Ton ply tires all around duals in the rez 
load springs—reinforced frame—loug arm 
signal arm & clearance lights and standar) 
ment, Motor #BB-18-6797158 


all we UNS 


~ 


iw 


vs. United States of America 


Portable Durable Tools 


1329 


& Automotive Equipment 


Page 1 of 2 Pages 


Depreciation 
Years to Original 
12/23/44 Cost 
3 67,227.88 
2,708.95 
205.74 
3 831.80 
3 1222 22 
3 1,184.24 
5 1,184.24 
3 895.30 
3 843.30 
3 1,316.05 
3 1,334.01 


3 1,308.26 


Depreciation at 
25% per each year 
or fractional 
part thereof 


50,420.91 
1,354.47 
102.87 
623.85 
916.67 
888.18 
888.18 
671.48 
632.48 


987.04 


: 1,000.51 


981.20 


Option Price 
as of 12/23/44 


16,806.97 
1,354.48 
102.87 
207.95 
305.55 
296.06 
296.06 
223.82 


210.82 


329.01 


333.50 


327.06 
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(Defendants’ Exhibit Q) 


Asset Property 
Record ee 
schedule Page Item Description 


IV-B 4311 Automotive Equipment 4—KS-6H—International Trucks equipped «| 
(Continued ) following : 
Overload springs—fish plated frame 825x204 
tires on Budd wheels—Duals in rear Booste: 
and reserve tank—2 long arms mirrors— 
arm woods hydraulic C-12—4 yard bod! 
yards ends and 3/16” Flooring—Woods }| 
FICS cam and roller type hoist, 3—42 
gates—clearance lights & reflectors 
Serial Nos. 1004-KS-4502 
A-1005-KS-66875 
A-1006-K S-67374 
A-1007-KS-67721 


4312 1—SK—6 H. International Truck equipped | 
following : | 
Serial No. K-S-6-6377—Overload spring fis| 
frame 825x20—10 ply tires on Budd wheel 
in rear—Rooster brakes and reserve Tanks 
arm mirrors 1 signal arm—Woods | 
C-12”—4 Yd body W/5 Yard ends an 
flooring—Woods hydraulic FICS Cam ar 
type hoist—3-42” Batch Gates—Clearance 
reflectors 


SUB-TOTALS 
2501-2 Pro-rata of Service Costs (For basis see notes on Summary Sheet) 


TOTALS 


vs. United States of America F331 


Portable Durable Tools 
& Automotive Equipment 
Page 2 of 2 Pages 


e Depreciation at 
Depreciation 25% per each year 
al Years to Original or fractional Option Price 
12-23-44 Cost part thereof as of 12/23/44 
3 2 11,948.00 5,974.00 5,974.00 
3 Z 2,987.00 1,493.50 1,493.50 
$ 95,196.99 $66,935.34 $28,261.65 
(70.31%) 
9,077.46 6,382.36 2,695.10 
$104,274.45 $73,317.70 $30,956.75 
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(Defendants’ Exhibit Q) 

Option Price as of December 23, 1944 of the Facilities and Mac 
as Calculated by Gregory D. Smith from Assets-Property ] 
of Defense Plant Corporation Under Lease Agreement b) 
Defense Plant Corporation and Tavares Construction Co) 
dated December 27, 1941, and Amendments thereto. 


SUMMARY SHEET 

Proration of Service Costs was arrived at by dividing total service costs of $2) 
by total direct cost of $2,471,431.98 and multiplying direct costs under each} 

by the resulting percentage (9.53545%). 
Depreciation on Service Costs was calculated at the same percentage that depreciati 
each schedule bears to original direct cost under each schedule. This perce 
shown in parenthesis in depreciation column. 


RECAPITULATION 


Schedule 1. Buildings, Ways, Docks, Structures, Improvements (fencing, pavil 
tracks, etc.,) and Building Installations other than Mechanical 


Schedule 2. Installations (mechanical), Movable Equipment, Cranes, Tools, M 
Shop Fixtures, Laboratory and Test Equipment, Furniture and | 
Loading and Lifting Trucks, etc. 


Schedule 3. Portable Durable Tools and Automotive Equipment 


GRAND TOTALS 


* From the option price of $2,193,075.19 a deduction should be made in the 
amount of $51,838.70 for work done at that portion of the original site 
which was later abandoned for use by the Navy and, therefore, is not 
included in the site subject to the Optior.........-...sssssecescecrecscnecerssceensccnssecseneenenesnens 


NEG 


No. 248. U. S. A. vs. Land. Deft. Exhibit No. Q. Filed 2/19/47. Edmund . 
Clerk; By P. D. Hooser, Deputy Clerk. 


[Endorsed]: Filed Feb. 29, 1947. Edmund L. Smith, 
Clerk. [1277] 


Costs 
> Costs 


Costs 
2 Costs 


Costs 
> Costs 


Costs 
2 Costs 


Costs 
Costs 


> Costs (9.5354% ) 


vs. United States of America 


Original Cost 


$1,825,707.25 
174,089.50 


$1,999,796.75 


$ 550,527.74 
52,495.30 


$ 603,023.04 


$ 95,196.99 
9,077.46 


$ 104,274.45 


$2,471 ,431.98 
235,662.26 


$2,707 ,094.24 


$ 17,298.81 
37,501.98 


$ 54,800.79 


5,225.50 


$ 60,026.29 
$2,647,067.95 


(13.64% ) 


Depreciation 


$249,025.03 
23,745.80 


$272,770.83 


$153,310.58 
14,619.94 


$167,930.52 


$ 66,935.34 
6,382.36 


$ 73,317.70 
$469,270.95 
44,748.10 


$514,019.05 


$ 8,187.59 
$505,831.46 


133 


Option Price 


$1,576,682.22 
150,343.70 


$1,727,025.92 


$ 397,217.16 
37,875.36 


$ 435,092.52 


$ 28,261.65 
2,695.10 


$ 30,956.75 


$2,002,161.03 
190,914.16 


$2,193,075.19* 


$ 51,838.70 
$2,141,236.49 
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REPORTER'S TRANSCRIPT OF PROCEEDING. 
ON HEARING OF MOTION FOR NEW TRIAL. [1] 


San Diego, California, Friday, June 6, 1947. 
10:00 A. M. 


The Court: Now, we will take up the lands case. 

Mr. Berrey: I would like to present the judgment 
at this time, your Honor. 

The Court: JI have a copy of it and have read it over. 

Mr. Berrey: The judgment has been approved by the 
government as to form subject to its objection, by the at- 
torney for the Johnsons, by the attorney for National 
City, by the attorney for the San Francisco Bridge Com- 
pany, by Leonard McLaughlin, and by the attorney for 
the County. 

Mr. John M. Martin: If the court please, on behalf 
of the defendants Tavares Construction Company, et al., 
I want to very briefly object to the entry of the judgment 
on the ground it is not sustained by the record in this 
case. In order to make the grounds of my objection 
concise and very brief, I will state they are the same as 
those set forth in the motion for a new trial, the sup- 
porting affidavits and the memorandum of points and 
authorities, copies of which I have previously handed the 
court and government counsel. The only objection I 
would like to particularly direct the court’s attention to 
at this time is that [eteel that the issue of fact anemic 
case have not been fully tried, having in mind particularly 
the fact that there was not submitted to the jury the issue 
of fact as to the date of the taking as to parcel AJ yj) 
and the jury made no determination, nor has the court 
made any determination of that fact, and I feel the issues 
of fact have not been fully tried. 
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The Court: Mr. Monroe, do you want to say any- 
thing on that phase of the case? 

Mr. Monroe: That, your Honor, doesn’t have to do 
with me. The only reason I am here is because the gov- 
ernment served me with an objection to the form of the 
judgment, and I am here to answer that objection. That 
is all. 

The Court: You think this proposed judgment is cor- 
feet: 

Mr. Monroe: I think it is correct. 

The Court: What is the objection? 

Mr. Berrey: The objection which we are presenting 
here, your Honor, is to that portion of the language in 
paragraph 5, that is on page 11 of the judgment, which 
provides for the payment at line 30, “together with inter- 
est at the rate of six per cent per annum on the sum 
of $650,000 from November 10, 1942, the date the United 
States entered into possession thereof, to October 3, 1944, 
the date of the filing of Declaration of Taking No. 1 
and of the deposit of $106,240 in the Registry of this 
Court =e 

It is our contention that inasmuch as there was no 
determination of the date of the taking of parcel A, that 
there is no support for the provision for payment of inter- 
est on that portion of the judgment which is apportioned 
to parcel A, that is, from November 10, 1942 to October 
3, 1944. 

We are presenting this objection as a precautionary [4] 
measure to protect our right in case the contemplated 
settlement with the City of National City should not be 
concluded. 

The Court: What is the status of that? 
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Mr. Berrey: he statis of that, as | understand it, is 
that the City Council has authorized the City Manager 
and the City Attorney to make the offer of settlement sug- 
gested by Mr. Dudley of the Navy Department. The 
formal resolution has not been received, but word has 
already gone forward to Washington of the proposal, and 
the machinery has commenced rolling to obtain the govern- 
ment’s approval of the offer. 

The Court: The last I heard was that the meeting 
had not been able to get a quorum, or get all of the mem- 
bers of the Board present. 

Mr. Berrey: That was accomplished last Tuesday, 
your Honor. As I say, since then that information has 
been conveyed to Washington, to the Navy Department. 

The Court: So that the Board did regularly meet, Mr. 
Monroe, in the past week? 

Mr. Monroe: That is what I am informed, yes. 

The Court: The City Attorney is here, and he prob- 
ably knows. Mr. Campbell? 

Mr. Edwin M. Campbell: Yes, that is a fact, your 
Honor. 

The Court: Now, Mr. Monroe, if you want to say 
anything in response to counsel, you may do so. 

Mr. Monroe: I am, of course, only interested in this 
[5] objection, and your Honor will recollect— 

The Court: What page are you referring to in the 
transcript? 

Mr. Monroe: First I have before me page 1260. It 
is the last volume, your Honor, the volume of February 
27th, and it is the instructions to the jury. The court 
instructed the jury: 

“With respect to such area the owners are entitled 
to recover the actual value of the land, that is to 
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say, the market value as of the time of the taking 
thereof by the United States Government, to-wit, on 
November 10, 1942.” 


That was the date which was fixed. Your Honor will 
recollect that was fixed over our objection. We were 
contending during the time that we should be permitted 
to introduce evidence of the value as of a later date, and 
it was held that November 10, 1942 was the deadline for 
the value. 


Now, turning back to page 1257, it seems to me that 
as to parcel A the question was squarely presented to 
the jury as a question of fact. The court said at line 10: 

“Tf you find that the condemnation and taking by 
plaintiff United States of America of Parcel A here- 
in was a part of the same project for which the other 
lands herein have been condemned and taken by the 
United States of America, and that it was certain [6] 
on November 10, 1942 that Parcel A would be con- 
demned and taken as a part of the same project for 
which the other lands herein condemned have been 
taken, then and in that event you must evaluate Par- 
cel A in the same manner and use the same date 
of valuation as if Parcel A had been included in the 
original complaint for condemnation filed herein No- 
vember 10, 1942.” 


So the decision of the jury fixing that is clearly a de- 
cision of fact in the case. I think the matter was squarely 
presented. Had we been permitted to put in evidence as 
to values subsequent to that date, we would have pro- 
duced evidence of value considerably in excess of the value 
which was shown, but your Honor ruled that November 
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10th was the date, and our evidence was brought in as 
of that date. That date was submitted to the jury, and 
I see no reason why the judgment should not reflect 
exactly what took place and exactly what date the valua- 
tion was fixed at. 

The Court: I think so, with respect to all of the in- 
terests except possibly the Tavares’ interests. I notice 
that Mr. Martin here made mention of a conversation 
he had with the judge of the court in chambers with re- 
spect to that matter that there was evidence that to the 
mind of the court, so far as the Tavares interests were 
concerned indicated that there might have been some lit- 
tle variation, in so far as the [7] introduction as to par- 
cel A, which was the submerged portion of the project, as 
to the date of taking with respect to any interests that 
the Tavares litigants may have had. But as to the tak- 
ing itself, so far as the other interests were concerned, 
those who were seeking just compensation for the taking 
of either real property or submerged property, or property 
of a type that would be connected with the terrain itself, 
or with the waters themselves, as distinguished from the 
Tavares interests, I felt that there was a factual ques- 
tion there that should be covered by the instruction, and 
that was the reason that I gave the instruction which 
you have just called to the Court’s attention on page 1257 
of the transcript. 

I think so far as the judgment 1s concerned that the 
date, November 10, 1942, should be the date concerning 
which interest matters are to be assessed, in so far as the 
recoveries that were included in the findings of the jury 
as concerned. The objection of the government will be 
overruled. 
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Mr. Monroe: I wonder, your Honor, might counsel 
for National City then be excused? I take it we have 
nothing to do with the other matter. 

Mr. Sloane: And may that also be true of counsel for 
the San Francisco Bridge Company? 

The Court: I think so. 


Mr. John M. Martin: May we note an exception to 
the ruling, your Honor? [8] 

‘ie Courts Yes. 

Just a moment. Is this the original of the judgment? 

Mr. Berrey: That is the original which I presented 
to your Honor. 

The Court: You have seen it, Mr. Monroe, have you? 

Mr. Monroe: Yes, I have examined it. I think it is 
in good shape. 

The Court: The judgment will be accordingly signed. 
I want to say one thing more before I sign it. 1 have 
not checked the computation of these various items. I as- 
sume you have all done so. 

Mr. Monroe: I think they are correct, your Honor. 

Mr. John M. Martin: If the court please, before other 
counsel leave I would like to have them stipulate that the 
motion for new trial, which I am presenting on behalf of 
Tavares, et al., may be heard at this time. We are in a 
consolidated situation here, where I don’t know whether 
any of them want to be present or not. 

The Court: Apparently Mr. Monroe has suggested, 
and Mr. Sloane also, and I saw Mr. Campbell assent with 
a nod of his head, that they don’t care to be present. 

Mr. John M. Martin: Very well. 

Mr.:Monroe: I see no reason why we should take part 
in the argument. 
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Mr. John M. Martin: I just wanted them to know I 
am going [9] to present a motion for a new trial today, 
and they may satisfy their own pleasure. 

The Court: And the court is here to hear your motion 
for a new trial. 

Mr. Monroe: As I understand it, a new trial might be 
granted as to them and not as to us. 

hes @onneass iiat 1s) right, 

Mr. Monroe: And it might take such form that the 
court would decide the motion for new trial had to be 
granted as to everybody, which we couldn’t help even if 
we were here, and I see no reason why we should take 
part in the argument. 

The Court: I don’t either, gentlemen. 

Mr. Sloane: That is right. I had counted on two 
days, but if I am not allowed that, I will depart, your 
Honor. 


(Thereupon counsel for the defendant, City of Na- 
tional City, and for the defendant, San Francisco Bridge 
Company, retired from the court room.) 


The Court: You may proceed, Mr. Martin. 

Mr. John M. Martin: If the court please, I would 
like at the proper time to file the original of the motion 
for the new trial, the affidavits and memorandum of 
points and authorities, and I would like to have the record 
show they are filed subsequent to the entry of the judg- 
ment which your Honor has just signed. 

The Court: So ordered. [10] 


(The documents referred to were filed.) 


The Court: I have read the motion for a new trial, 
the supporting affidavits and the memorandum, so that you 
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need not take up any time in reviewing those matters, 
unless you desire to do so in your argument. Proceed. 

Mr. Crouch: Your Honor, please, I will devote my 
argument to the presentation of two points; first, that 
there were additional instructions which should have been 
given to the jury, and second, that certain of the instruc- 
tions which were given to the jury were erroneous. 

I have no temerity in arguing these contentions because 
of the feeling that the court might have that I had a 
very low opinion of its legal ability, because this court 
knows that for over thirty-five years I have had an en- 
tirely different opinion, and through all of the years com- 
mencing at a time when we were both somewhat younger 
boys than we are today. 

To my mind these errors are due to the fact that per- 
haps all of us were endeavoring to find something for use 
in this case when in the reported decisions there was no 
case like this one. I think it is quite evident that all of 
us were laboring in the dark in seeking to find the true 
rule for the assessment of damages to our client. That 
is I think quite apparent from the record, from state- 
ments by counsel, as well as by the court, and I think 
that it is also true that because this jury were also in the 
dark and were left in the dark until [11] the court in- 
structed them and gave them a rule, that the reason why 
the verdict was zero as to our client was because the jury 
felt that it was their duty, as it was, to follow that rule. 

Now, it is fundamental that under the Fifth Amend- 
ment to the Constitution of the United States private 
property cannot be taken for public use without the pay- 
ment of just compensation, and this case was all about and 
devoted to an effort to find what in this particular situa- 
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tion was just compensation. Of necessity, from the rec- 
ord some compensation should have been awarded. The 
case was in that state before the jury was ever empaneled, 
before your Honor was ever requested to sit in it, because 
the ruling of Judge Yankwich on pre-trial, under the law, 
becomes a part of the judgment, which your Honor was 
obligated to follow, and on the 10th day of October, 1946 
in Judge Yankwich’s ruling on the pre-trial hearing as to 
the interests of the Tavares Construction Company, he 
specifically answered two questions: 

(a) Have the lease and option rights of the Tavares 
Construction Company been taken and condemned in this 
action? 

His answer was in the affirmative. 

(b) Does the defendant, Tavares Construction Com- 
pany, have a compensable interest in the property taken 
by the condemnation proceeding? 

The court answered affirmatively. [12] 

Now, you cannot compensate anybody by giving them 
zero. I don’t need to argue on that point. The mere 
making of it shows that there is no answer to it. I might, 
however, although I almost feel like I am insulting the 
intelligence of the court when I do it, tell you what Web- 
ster says is the definition of the word ‘“‘compensation.” 

Here are some synonyms: to remunerate; to make up 
for; to make amends for; to recompense; to counterbal- 
ance. 

Suppose the rights of the Tavares Construction Com- 
pany were put on one side of the scales. Could you coun- 
terbalance them by putting zero on the other side of the 
scale? Suppose we paraphrase Judge Yankwich’s pre- 
trial ruling, and the question had been: As to the lease 
and option of the Tavares Construction Company in this 
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case, should they be compensated for it, should they be re- 
munerated for it, should the government have given them 
something to make up for it, to make amends for it? 
And suppose Judge Yankwich had said, “Yes.” It could 
not be any stronger than it is. That is the record. 

Now, the erroneous instruction or instructions, because 
it occurred twice, that I refer to are found on pages 1263 
and 1266 of the transcript. I read from your Honor’s 
instructions : 

“The interest of the Tavares Construction Com- 
pany and its associates arises out of an instrument 
which is in evidence as Defendants’ Exhibit W 

. ; [13] you are to determine what is the fair 
market value of the interest arising out of such in- 
strument a 

The Court: Pardon me, Mr. Crouch. I do not find 
that yet. 

Mr. Crouch: Iam reading from page 1263. 

The Court: I have that page. What line are you 
commencing on? 

NMim@gouch: Line 5. 

The Court: Line 5. You have the original instruc- 
tions, I take it. Are you reading from that, or are you 
reading from the transcript? 

Mr. Crouch. I am reading from the transcript. 

The Court: The transcript commencing on line 5, page 
1263, is, “to wit, what is the amount,” and so forth. 

Mr. Crouch: Well, the first one, your Honor, was on 
page 1263 of the transcript. 

(nes@ouet-seeace 1203. That is what I Have 

Mr. Crouch: Line 5. 

The Court: I will hand this to you. It may not be a 
correct copy. 
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Mr. Crouch: Yes. (Indicating) 


The Court: I see. Right after the comma. I under- 
stand. 


Mr. Crouch: Reading from line 5: 


“to-wit, what is the amount for which the interest 
[14] of said Tavares Construction Company and its 
associates under said instrument of agreement could 
have been sold for on the open market for cash on 
December 23, 1944, the date it was taken or canceled 
by this proceeding or within a reasonable time there- 
after; and in this connection if you find that the 
interest of the Tavares Construction and its associates 
under said instrument of agreement is so speculative 
and conjectural that no purchaser in the open market 
would have purchased the same except for a nominal 
consideration then your verdict as to the interest of 
the Tavares Construction Company and the Concrete 
Ship Constructors herein must be in a nominal figure 
only.” 


And on page 1266, line 5: 
“Tf you find the company could have made such 
a sale your verdict will be for the amount you in your 
_ judgment determine the company could have gotten 
for it. You will consider the entire instrument, not 
just parts of it. If you find it could not have been 
sold, then your verdict as to Tavares Construction 
Company, Inc. will be zero.” 


I do not believe that is the law. Throughout this case 
various remarks were made by the court which indicated 
that it [15] had given serious study to the Miller case, 
and, in fact, to my mind the Miller case goes the farthest 
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in shedding light on these cases of any of them that I 
have read. But that case did not go far enough to fit this 
case. 


Now, what I am trying to do, your Honor, this morning 
is to convince you that it was your duty, and still is your 
duty, to make some law in this case. This is a court of 
equity. This is an equitable proceeding. This court 
knows the history of courts of equity, and how they came 
into being. They were born because of the rigours of the 
common law. They grew out of and because of the in- 
justices of the application of the rules of common law in 
England to peculiar cases, creating great hardships and 
inequities and injustices, because there was nothing under 
the common law by which they could do otherwise, and 
so the court’s King’s Bench got to taking cognizance of 
these peculiar cases, and they tried to find a writ, and they 
would issue a writ, and when they had a case where they 
found that they never had issued a writ in a similar case 
to guide them, they invented a new writ. That is to the 
credit of the courts of equity of England, and of the 
United States, and let me lay a fitting tribute at the feet 
of those courts of equity in this land of ours, because 
they have always been guided by the desire in every case 
to see that justice shall be done, notwithstanding the letter 
of the law, and totally irrespective of whether there was 
any precedent [16] for their action. 


I started to talk about this Miller case and got off the 
track, because when your heart is full, your Honor, you 
will boil over once in a while. Now, the Miller case rec- 
ognized that there might be cases where the rule laid 
down there would not apply, couldn’t be used, and we all 
overlooked that. I read from the decision as reported in 


1346 Tavares Construction Company, Inc., et al., 


87 Law. Ed. at page 342, the opinion written by Justice 
Roberts: 


“The Fifth Amendment of the Constitution pro- 
vides that private property shall not be taken for 
public use without just compensation. Such com- 
pensation means the full and perfect equivalent in 
money of the property taken. The owner is to be 
put in as good condition pecuniarily as he would 


have occupied if his property had not been taken. 


“Tt is conceivable that an owner’s indemnity 
should be measured in various ways depending upon 
the cirumstances of each case and that no general 


formula should be used for the purpose.” 


In other words, the court says there is no yardstick that 


will measure every right that is taken. 


“In an effort, however, to find some practical stand- 
ard, the courts early adopted, and have retained, the 
concept of market value. The owner [17] has been 
said to be entitled to the ‘value,’ the ‘market value,’ 
and the ‘fair market value’ of what is taken. The 
term ‘fair’ hardly adds anything to the phrase 
‘market value,’ which denotes what ‘it fairly may be 
believed that a purchaser in fair market conditions 
would have given,’ 

“Respondents correctly say that value is to be as- 
certained as of the date of taking. But they insist 
that no element which goes to make up value as at 
that moment is to be discarded or eliminated. We 
think the proposition is too broadly stated.” 


vs. United States of America 1347 


Now, here is the text of my sermon, and my entire 
morning discourse is to be on that text. It isn’t in the 
Bible, but it is in the next best thing to it: 

“Where, for any reason, property has no market, 
resort must be had to other data to ascertain its 
value; - 


Yet your Honor instructed the jury that if they did not 
believe that lease or contract could be sold on the market, 
their verdict should be zero. You told them that twice. 
And when the jury still couldn’t get it through their 
heads, they came back for further instructions, and they 
didn’t get any more light. You just reread those same 
things to them. 

Now, I can appreciate your Honor’s reason for that. 
You probably have found out from bitter experience of 
time that [18] when juries come back and you attempt 
informally to restate in other language the rules of law 
that you have already given them, you are liable to make 
a slip and get in something so they will reverse the case 
on you. So I can forgive you for that. But they wanted 
more light. They were confused. 

Now, they had been told by the expert witnesses for 
the government that there wasn’t any market for it. Mr. 
Landrum put those witnesses on, and I guess that the 
government is bound by their testimony. So we had a 
case before we ever instructed the jury, and before they 
ever started their deliberations, we had a case, so far as 
the government was concerned, where we had something 
for the jury to evaluate by the application of the market 
value rule in a case where there wasn’t any market value. 

There are lots of things in this world that are property 
within the Fifth Amendment to the Constitution of the 
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United States that have no market value. What could 
you get for your face on the open market? Much more 
than I could get for mine, but how many thousands of 
dollars of damages have juries awarded in this country 
because people disfigured a human face. Can you sel] the 
pain and suffering that you endure when somebody dis- 
figures your face? No. There is no market for it. It 
is peculiar, but your damages can be enhanced by such 
amount as, under all the circumstances of the case, the 
jury thinks is a fair compensation for the pain and the 
suffering which [19] you endure. 


T have no doubt in the world that I could search 
through the instructions that your Honor has given to 
juries when you sat upon the Superior Court bench, and 
find one just about like this: 


By the very nature of things the law can furnish 
you no accurate measure whereby you can determine 
in dollars and cents the exact amount to be awarded 
for pain and suffering in personal injury cases. 
Such amount, of necessity, must be left to the good 
sense and sound judgment of the jury, and your ver- 
dict should be in such amount as under all the cir- 
cumstances in the case you deem just. 


The Supreme Court of California has held that the 
right to practice law is property. What could you get 
on the open market for your right to practice law? And 
yet from anybody who illegally takes away from you your 
right to practice law, under the Fifth Amendment to the 
Constitution of the United States you can secure damages. 

What could you sell for on the open market, or what 
could your wife sell for on the open market, your affec- 
tions for her? But I got $100,000 in cold hard cash 
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from a jury in a case where a woman alienated the af- 
fections of a husband from a wife. [20] 

There is no yardstick that you can apply in any of 
those cases, any more than there was any yardstick that 
you could apply to the amount which the jury should 
have awarded in this case, under all the circumstances, to 
the Tavares Construction Company. 

You invent a new ‘and a secret method of making 
atomic bombs. You spend years of your life, and thou- 
sands of dollars of your money in developing that secret. 
The government starts to condemn it. How much could 
it be sold for in San Diego on the open market, or any- 
where? Yet it is property, and if the United States Gov- 
ernment desires it, it should recompense you for it, re- 
imburse you for it, give you such amount as, under all 
the circumstances of the case, the jury thinks would be 
fair. 

They didn’t have that chance in this case. 

Now, that is not the only time the Supreme Court inti- 
mated that at some time there might be a case where you 
could not measure the damages by a yardstick. 

In United States v. New River Colliers Company in 
the 67 Law. Ed., in the Syllabus at page 1014 I read: 

“The owner of property taken by the United States 
for war purposes is entitled to the full money equi- 
valent of the property taken, and, therefore, to be 
put in as good position pecuniarily as it would have 
occupied if its property had not been taken.” 


And in Syllabus 3: 
“The ascertainment of compensation to be paid 
by the government for property taken is a judicial 
function, and no power exists in any other depart- 
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ment of government to declare what the compensation 
shall be or to prescribe any binding rule.” 


And Syllabus 4: 


“Where private property is taken for public use 
and there is a market price prevailing at the time 
and place of the taking, that price is just compen- 
sation.” 


Which is a correct statement of the law, and which also 
holds this, that in cases where at the time of the taking 
for public use there is no market price prevailing, some 
other rule must be used to determine the amount that 
will compensate the defendant. 


I read from the case of Monongahela Navigation Co. v. 
U. S., 37 Law Ed. 463, Syllabus 1: 

“The compensation for private property taken for 
public use must, under the Fifth Amendment to the 
Constitution, be a full and perfect equivalent for 
the property taken.” 


And reading from the decision of Mr. Justice Brewer 
on page 467: [22] 

‘ck %* * Tt is the duty of courts to be watchful 
for the constitutional rights of the citizen, and 
against any stealthy encroachments thereon. Their 
motto should be obsta principiis.” 


I don’t know what that last means. Make a note of it 
for me to look it up. Thank you. 

“The language used in the Sth Amendment in 
respect to this matter is happily chosen. The entire 
Amendment is a series of negations, denials of right 
or power in the government, the last, the one in point 
here, being ‘Nor shall private property be taken for 
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public use without just compensation.’ The noun 
‘compensation,’ standing by itself, carries the idea 
of an equivalent. Thus we speak of damages by way 
of compensation, or compensatory damages, as dis- 
tinguished from punitive or exemplary damages, the 
former being the equivalent for the injury done, and 
the latter imposed by way of punishment. So that if 
the adjective ‘just’ had been omitted, and the provi- 
sion was simply that property should not be taken 
without compensation, the natural import of the lan- 
guage would be that the compensation should be the 
equivalent of the property. And this is made em- 
phatic by the adjective ‘just.’ There can, in view of 
[24] the combination of those two words, be no 
doubt that the compensation must be a full and per- 
fect equivalent for the property taken.” 


Now, this whole law suit was predicated upon the propo- 
sition that the Tavares Construction Company’s lease and 
option, and the possession under it, was compensable. 
That, of necessity and irrespective of whether it could 
be sold anywhere, means they were entitled to be paid 
and remunerated and be given money enough to recom- 
pense them. Why, they were in possession, with all their 
furniture, desks, and instruments and drafting boards, 
under a lease that had five years yet to run. Tell me of 
any judgment of any jury or of any court that will stand 
for a zero award for that valuable property to them. 
And they don’t care whether or not anybody else wanted 
it or could use it, or whether it could be sold or couldn’t 
be sold. We get right behind the Fifth Amendment to 
the Constitution of the United States and say to you and 
to the jury, “You can’t do it.” And we say to you that 
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you shouldn’t wait, but that it is your duty here and now 
to see that this case is submitted to a jury under such 
appropriate instructions that they can give at least some- 
thing. 
. And I read this sentence from the decision of Justice 
Brewer in the Monongahela case, as appears on page 472: 
“Whatever be the true value of that which it takes 
from the individual owner must be paid to him [24] 
before it can be said that just compensation for the 
property has been made.” 


I read from the case of Olson v. United States, 78 
Law Edition, page 1244: 

“The rule prescribed by the Minnesota Constitution 
is not, at least so far as concerns these cases, to be 
distinguished from that expressed by the just com- 
pensation clause of the Fifth Amendment and im- 
plied in the due process clause of the Fourteenth 
Amendment to the Federal Constitution. The judicial 
ascertainment of the amount that shall be paid to the 
owner of private property taken for public use through 
exertion of the sovereign power of eminent domain 
is always a Matter Of importance for, as Said 
Monongahela Navigation Co. v. United States, 

‘In any society the fulness and sufficiency of 
the securities which surround the individual in the use 
and enjoyment of his property constitute one of the 
most certain tests of the character and value of the 
government.’ The statement in that opinion 
that ‘no private property shall be appropriated to pub- 
lic uses unless a full and exact equivalent for it be 
returned to the owner’ aptly expresses the scope of 
the constitutional safeguard against the [25] uncom- 
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pensated taking or use of private property for public 
purposes.” 


And speaking of the amount: 
“He is entitled to be put in as good a position 
pecuniarily as if his property had not been taken. 
He must be made whole but is not entitled to more.” 


Then on page 1245 we have, as shown in this case, a 
situation where they could not use the market value rule. 
That is indicated by the following language: 

“Flowage easements upon these lands were not cur- 
rently bought or sold to such an extent as to establish 
prevailing prices, at or as of the time of the ex- 
propriation. As that measure’—citing this New 
River Colliers case that I read from a moment ago— 
“is lacking, the market value must be estimated.” 


That is, you must assume that it had a market value, 
and we think the jury should have been given an instruc- 
tion something like this, particularly in view of the fact 
that the government’s expert witnesses based their ap- 
praisal of zero largely or wholly upon the fact that no- 
body would buy it, because of the various reasons which 
I will advert to later on: 

If you find or believe that there was no market for 
this lease and option, you should attempt to determine 
the amount of the damages [26] to the Tavares Con- 
struction Company by some other rule which I will 
now give you, and should disregard the one which I 
have given you as to what the property could have 
been sold for on the open market; and if you believe 
from the evidence that the property could not have 
been sold upon the open market, then your verdict 
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should be in such amount as, under all of the circum- 
stances of the case, will justly compensate the Tavares 
Construction Company. 


The Court: May I ask a question there? 

Mr. Crouch: Yes, your Honor. 

@he Court Were is the measure? 

Mr. Crouch: Pardon me? 

The Court: Where would be the measure? 

Mr. Crouch: Just the same measure as if somebody 
disfigured your face? 

The Court: In other words, you argue that the measure 
of compensation in eminent domain cases is the same as 
that in tort cases? 

Mr. Crouch: Absolutely, and that is what I am trying 
to get your Honor to hold in this case. The jury would 
be entitled to have all the light thrown upon that in mak- 
ing that award, all of the facts and circumstances, the 
uses to which the plant could have been put for the length 
of time the [27] lease had to run, the amount which they 
would have had to have paid to the government in case 
they did exercise their option, and each and every element 
and factor should be given to the jury and they should 
have been told that if you find that this is a case where 
there is no market value, then you must assess such sum 
as, under all the facts and circumstances, you think will 
adequately compensate the Tavares Construction Company 
for the value of the property taken. 

Now, if that is not the law, then I say in three decisions 
of the Supreme Court that I have just handed to you they 
were talking about a situation and a rule which should be 
applied in this case and didn’t know what they were talk- 
ing about. And I have never read a decision of Justice 
Brewer where he didn’t know what he was talking about. 
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Those three decisions of the Supreme Court of the United 
States say that if you have a case where there is a market 
value, then you apply it. 


Now, you ask me how are you going to measure it, 
and what measure are you going to use? Well, if you 
can think of some other measure that should be used, ad- 
mitting that the market value does not apply, use it, use 
anything, except it must all have been predicated upon full 
reimbursement, full recompense. That is the trouble with 
this whole case. The court was laboring under the impres- 
sion that it had to have a measure, and so it took a measure 
that the Supreme Court [28] itself indicates is lacking, 
and which the record shows in this case and the govern- 
ment’s witnesses themselves testified was lacking. Can 
you think of a better way to do justice in this court of 
equity than the one that I have suggested? Then, if so, 
it is the duty of the court to invent it and apply it, be- 
cause by the instructions in this case you are doing the 
very thing that common law courts in England did that 
caused the injustices when courts of equity were created 
for the purpose of making rules in pecuiar cases. And if 
this isn’t a peculiar case, I never saw one. On page 1255 
of the record here is what was told the jury they had to do: 

“kK %* * The question for you to consider is this 
—if the defendants had desired to sell the property 
taken from them by the government, what could they 
have obtained for it upon the market, * * *?” 

Pagemi2s 1: 

[eo You are to determine and awardito the 

defendants as the market value of the land that price 
which they could reasonably expect to have received 


for the property in a sale upon the open market: 
ee 
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feace 1255. 


“* %* 3 The question for you to consider is this: 
—if the defendants had desired to sell [29] the prop- 
erty taken from them by the government, what could 
they have obtained for it upon the open market, 
Pe 0 

oS theanguiry in the case must be: Wihat 
is the property reasonably worth in the market, 
er ae 

“In determining the fair market value of lands 
taken, the just compensation to the owner is that sum 
of money which, considering all the circumstances 
disclosed by the evidence, could have been obtained 
for the lands by an informed seller offering them in 
the open market for cash.” 


No wonder the jury brought in a verdict for zero. Our 
witnesses testified it could have been sold for so much, 
but the jury didn’t believe them. The government wit- 
nesses said it couldn’t have been sold at all. Well, it is a 
poor rule that does not work both ways. Why didn’t 
you apply it to National City? Why did you give an 
instruction that only applied to the Tavares Construction 
Company? Why didn’t you tell the jury that if you be- 
lieve that the lease of the City of National City could not 
be sold upon the open market your verdict should be zero? 
And why didn’t you tell the jury that under the law the 
lease could not be sold? Why send a jury out at all? 
Why pick out and apply that zero instruction just to the 
Tavares Construction? Why not give to the Tavares [30] 
Construction Company the same consideration that was 
given by the court in its instructions as to the City of 
National City? We all know that under the Tidelands 


vs. United States of America 137 


Act the leasehold interests of National City could not be 
sold. Why, Mr. Hotchkiss, and Mr. Anewalt and Mr. 
Bleifuss, our expert witnesses,—we could not have got a 
one of them to go on the stand and to swear that anyone 
could have taken the National City lease and go out on the 
open market anywhere in the world and have gotten five 
cents for it. Why? Because they would have known that 
would be violating the law, that they would have been vio- 
lating the law’by purchasing it. So you had to have 
some other criterion to measure the award. Why didn’t 
you give us the same kind of consideration? Why weren’t 
we entitled, under the law, to have the same rule of law 
applied to us as was applied to National City? 


Now, if you would have given the same instruction as 
to National City’s case that you gave as to the Tavares 
Construction Company’s case, and the jury had followed 
your Honor’s instructions, as we know they would have, 
nobody would have gotten a cent. I don’t need to argue 
that, your Honor. You know it. Do you think that would 
comply with the Fifth Amendment to the Constitution of 
the United States? No, because under the Miller decision, 
and the Monongahela decision, and the Collier decision, 
and others, whenever you have a case where there is no 
market value, you can’t use the market value [31] rule, 
then you must adopt some other measure. 


Now, it isn’t up to me. You asked me about the meas- 
ure. It isn’t up to me. That is your duty. That is your 
question, as they say. Of course, it is a part of my duty 
to give you all the aid I can as to the proper state of the 
law, and I confess I was remiss in that duty, but that is no 
cause for upholding an erroneous judgment and an unjust 
judgment, because I know this jury wanted to give us 
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something. They felt they couldn’t, and follow the oath 
that they took when they were sworn. 


Now, I call your attention, and I have said it was a 
poor rule that didn’t work both ways, to page 1261 of the 
record, where you were instructing regarding the rights 
of the eight parcels owned by National City. I mean page 
1260, line 9: 


“The owners of property which is taken in a con- 
demnation proceeding are entitled to recover an award 
of money for the taking of their property. With re- 
gard to the eight parcels of land owned by the de- 
fendant, National City, it is not claimed that there 
was any detriment suffered other than by reason of 
the taking of the described parcels; and therefore as 
to these parcels the owners are to be awarded that 
amount which will justly compensate them for the 
taking of such parcels. With respect [32] to such 
area the owners,’—I will skip down to line 20. ‘““The 
market value is the highest price in terms of money 
which the land will bring if exposed for sale in the 
open market with a reasonable time allowed to find a 
purchaser, buying with knowledge of all the uses and 
purposes to which the land is adaptable and for which 
it is capable of being used. This contemplates a sale 
to be made in a reasonable time to a purchaser who 
is willing to pay what the land is fairly worth. . . .” 


Why didn’t you give the same kind of an instruction as 
to the Tavares Construction Company? Why didn’t you 
tell the jury with reference to the Tavares Construction 
Company that the law contemplates in this a sale, as it 


does? We were entitled to have this jury told that they 
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must assume that there was a purchaser, and that if you 
find there was no purchaser, then you cannot bring in a 
verdict for zero for that reason alone, because in such an 
event you must assume that there was a purchaser who 
was willing to pay the fair market value of what it was 
worth. Now, you gave them that rule in the National 
City case correctly, but you told the jury that if they 
didn’t think ours could be sold, the verdict should be zero. 
And with a proper instruction in the National City case, 
in a case where everybody knows it could not be sold, the 
verdict was $750,000, and that is just the difference. 
In [33] one case they have got the law. In the other 
case, they didn’t get the law, as I see it. I think in this 
case that the jury was left entirely in the dark, or largely 
in the dark, because of the fact that the attorneys for one 
side claim that the lease and contract meant one thing, and 
the attorneys on the other side said the lease and contract 
meant another thing. So all through the direct examina- 
tion and the cross examination of the witnesses, both for 
the government and for us, it was a fight to see which at- 
torneys would be most successful in getting the jury to 
agree with them on the interpretation of this lease and 
contract, and we think that the court should have inter- 
preted this lease and contract, and not have left it to the 
witnesses and to the lawyers, and to the jury when they 
got out in the jury room, particularly when you told them 
on page 1246 that they had no right to consider the legal! 
questions. I will make a guess. I wasn’t in the jury 


room, I wasn’t even a little mouse, but I would be willing 
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to make a guess that three-fourths of the time the jury 
were out they were talking about legal questions and try- 
ing to see what the contract meant, and what the rights 
of the Tavares Construction were under that contract, 
whether or not under that cancelable provision in it they 
could be canceled out at any time by the government. They 
had that all before them until they went out, and they were 
trying to figure out what the contract meant, and they, 


don’t know yet what it meant. [34] 


And counsel for the government tried to mislead them 
in his argument as to what is meant, trying to get them 
to bring in a verdict for zero because this contract had so 
many “ifs, ands and buts” in it, so that nobody would 
have anything to do with it. That left the jury confused 
and wondering who was right and who was wrong. When 
attorneys for one side present their case before a jury on 
the theory of their interpretation of the contract being the 
correct one, and the attorneys for the defendant present 
their case to the jury on the theory that their interpreta- 
tion of the contract is the correct one, it thereupon, in my 
humble opinion, becomes the duty of the trial judge to tell 
the jury what is a correct interpretation of the contract, 


and that was never done in this case. 


Let me show you how they functioned on that phase 
of the case throughout the trial. Let’s look at Mr. Mason’s 


testimony on page 1010, line 9: 


“A. Yes; as I stated yesterday, the Tavares Con- 


struction Company had the right under this lease, as 
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I interpreted it, to have it free of rent if and only if 


they were constructing boats for the government.” 


The jury does not know. They are not lawyers. I sub- 
mit the court should have told them whether he was right 
or whether he was wrong. Take the witness Mason at 
pase 101735] : 

‘A. If I understand your question correctly, you 
want to know if I considered whether the word ‘ex- 


piration’ in paragraph 15 would be applicable to the 
date of 1947 and 1949?” 


The witness made his own application. Counsel made 
his own application. The jury never were told who was 
right and who was wrong. That would make a difference 
in the value of this lease. Page 1018, the witness Mason: 

“Q. What was your understanding of the con- 


tract provision as to that still being the date of termi- 


fation “eer 


That is an improper question. I probably should have 
objected to it, but I have found, to my sorrow, that when 
trying a case before a jury, you start objecting and the 
jury gets the idea you are trying to make something out 
of it, and they magnify it so it is worse than if you let 
itgoin. That is a legal question, of the jury’s understand- 
ing of that lease and contract. There is no evidence in 
this case except perhaps, it is feared, that he based his 


valuation on the wrong interpretation of the contract. And 
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you could strike all of his testimony out. Then he says 
on dimer! 2: 


“Tt is my understanding of that particular phase 
that the Tavares Construction Company did have an 
interest to that date but, in my opinion, it was not 
valuable and was not marketable and, [36] therefore, 
had no value.” 


Page 10ZipahinerZ 

“Again repeating what I said a minute ago, if they 
transfer their rights from the Defense Plant Corpo- 
ration to another governmental agency, that other 
governmental agency has to assume the responsibility 
of the Defense Plant Corporation until some pro- 
vision came up whereby that was denied them, and 
Tavares would have the right to cancel under the 


lO*dayanoticema-slesee it.”’ 


The witness is telling the jury how to interpret the con- 
tract. Page 1044, line 9: 

“The element of certain rights coming into being;” 
—now, all the while throughout this case, throughout 
the government witnesses and through the argument 
of government counsel they were trying to get this 
jury convinced that this option wasn’t worth anything 
because it never came into being.—‘‘The element of 
certain rights coming into being; for example, the 
right to remain on the property, the right to an op- 
tion. That was speculative. As evidenced in this 
court, it was cut off on December 23rd in a condemna- 


tiGiacnion, 
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They were trying to get the jury to believe that our 
option wasn’t of any value because it was cut off when 
the [37] government took it over. 

Now, to show you that is what the witness believed, 
and counsel for the government did not correct him, he 
allowed at least this misapprehension to go to the jury, 
the government’s witness said on page 1046, line 22: 

“I mean that the option had not come into being.” 

May I suspend now, your Honor. 

The Court: How much longer are you going to take? 

Mr. Crouch: How much longer do I have, your Honor? 

The Court: You have been talking about an hour and 
three-quarters. It lacks that by about four minutes. 

Mr. Crouch: A half hour more, your Honor. 

The Court: Gentlemen, I will have to ask you now, 
because the argument may proceed beyond the limitations 


of one day, unless I safeguard it, as I can see, how much 
time do you think both of you will take? 

Mr. John M. Martin: I understood you to limit all of 
the defense to three hours. When that three hours is con- 
sumed, we will stop. We expect to abide by that decision. 

The Court: So long as you have that in mind. ‘ 

Mr. John M. Martin: We had it in mind, yes, your 
Honor. 


The Court: Then I think we will meet at 2:00 o’clock. 


(Whereupon, at 12:00 o’clock noon a recess was taken 
until 2:00 o’clock p. m. of the same day.) [38] 
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Los Angeles, California, Friday, June 6, 1947. 2:00 
o'clock P. M. 


The Court: You may proceed. 


Mr. Crouch: On page 1047 of the transcript of the 
record we have the witness Mason saying to the jury: 


“T mean that the option had not come into being; 
that Tavares did not exercise an option on December 
23rd or prior thereto, that is, exercising any rights 
that he might have had to an option prior to the date 
of valuation herein. He did not take those steps 
necessary to give him the option.” 


Now, some of the jurors believed that. The court never, 
if | remember the record correctly, instructed them on that 
point. 


Then on page 1043 counsel for the government got the 
witness to testify concerning the valuation of this lease 
and contract that there were so many ifs, ands and possi- 
bilities that, therefore, it hadn’t any value. 


Now, let’s take the other government witness, Mr. Shat- 
tuck. Let’s see how he convinced the jury that they should 
interpret this contract and lease. On page 917 of the 
record, at the bottom of the page, Mr. Shattuck tells the 
jury that this option could only come under one of two 
conditions, in order to come into existence. Well, it was 
in existence all the time. It was in existence, the option 
was, [39] at the time the government took possession. 
He told them that “in my opinion, only under one of two 
conditions, and if neither one of those two conditions came 
about and the government elected to go ahead under clause 
(b) of paragraph Fourteen, then they would have no op- 
tion, as | see it.” 
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I expect there was a lot of argument in the jury room 
as to whether we even had an option, or whether we didn’t 
have an option. 


Then on page 935 he says: 
“With relation to the leasehold interest, it was my 
opinion that the terms of it were very uncertain and 
conjectural.” 


The court should have instructed the jury, I submit, 
that there was nothing uncertain or conjectural in the 
lease. There were no ambiguities in that lease and con- 
tract. There were possibilities of this or that not happen- 
ing, but there was nothing uncertain or conjectural in the 
lease. The rights of the government were exceedingly 
definite and fixed, as well as our rights. I think the jury 
would have been helped then, in arriving at the verdict, 
had the court explained to them and told them what the 
rights of the respective parties were. 


Then on line 16 of the same page Mr. Shattuck tells 
the jury that the lease could be canceled and no option 
could be had. That does not mean that if the lease was 
canceled that we weren’t entitled to compensation for the 
value of the [40] option. But I know a lot of the jurors 
thought that, and that that was one of the arguments in 
the jury room. 

On page 938 Mr. Shattuck says, at line 25: 

“Well, it is my opinion that the whole thing was 
too speculative and conjectural.” 


At page 952 Mr. Shattuck was asked: 


“So it is your understanding that under the lease 
the government had a right, through exercising its 
priority rights therein granted, to merely take over 
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and use this property, and thereby end and terminate 
all rights of Concrete Ship Constructors?” 


Now, I personally know that a lot of the jurors believed 
that. They thought that under that clause in the lease, 
when the government took possession it put us out so far 
as any option was concerned, or so far as being entitled to 
receive any payment for it is concerned. And that is what 
Shattuck was trying to sell this jury. In fact, he says, 
“T don’t think there is any question about it.” 


Well, that is a legal question; not a factual question. 
But he is trying to sell this jury on the idea that when 
the government took possession there, that under the con- 
tract they had a right to cut off all rights we had under the 
contract, under the option. Yes, that is true. But they 
also thought and they were told by Mr. Landrum, if I 
remember correctly, that when the government did that 
out of the window goes our [41] option and out of the 
window goes our right to compensation for it. 


Now, I said some pretty mean things about counsel 
for the government in my address to the jury, because I 
could see just what he was doing. Now I want to pay 
him a compliment. I said he was trying to fool and mis- 
lead and confuse the jury. Now the compliment is, “You 
did a pretty good job.” 


Page 956: 


“And is it your understanding that upon the ex- 
piration of the term ending December 31, 1949, that 
the lessee could on January 1, 1950 have elected to 
purchase? 


“A. No, he could not; not in my opinion.” 
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A legal question. Page 959, and this is Mr. Shattuck 
testifying at line 4: 

“Well, it may be that your question of why il- 
lustrates why I think this lease, coupled with an op- 
tion has no price in the open market, for the reason 
that it is so conjectural and subject to so many inter- 
pretations and is so speculative that I don’t believe 
any informed purchaser would dare to buy it.” 


Well, the jury believed that. They couldn’t understand 
it. They were not lawyers. But if the court had told 
them what the lease meant and what the rights of the 
respective [42] parties were, in appropriate instructions, 
they would have followed that. They would have said, 
“Why, the court has told us what this lease is, and what 
the rights of the Tavares Construction Company are.” 


And they would have believed the court, and not Mr. 
Shattuck and Mr. Mason. As it was, they were privi- 
leged to believe Mr. Shattuck and Mr. Mason. 


Now, another point that counsel got not only the wit- 
nesses to testify to, but alluded to it in his argument, was 
that it had no value because there was a clause in it that 
prohibited sale or transfer without getting the permission 
of the government and that, therefore, it had no value. 


Well, now, the estate tax law of the Federal Govern- 
ment, Section 811, in defining what property shall be 
taxed as property of the estate in the event of the death 
of the owner, says: 

“The value of the gross estate of the decedent 
shall be determined by including the value at the 
time of his death of all property, real or personal, 
tangible or intangible, wherever situated, except real 
property situate outside of the United States.” 


1368 Tavares Construction Company, Inc., et al., 


Now, this court knows that there are a great many 
people who are the owners of valuable leases with clauses 
in them prohibiting assignment without the consent of 
the owner. Do you think for a minute that the Federal 
Government, in the [43] event a man dies holding such 
a valuable lease, or that the courts or appraisers or the 
Treasury Department wouldn’t make them pay taxes on 
it? Why, there are Treasury regulations on the subject. 
They are to the effect that the government assumes that 
the assent could be obtained, and had Mr. Tavares died 
while this lease and option was in effect his estate would 
have had to pay estate taxes on that leasehold, the full 
value of the leasehold, and the government appraisers 
would have fixed that value, irrespective of that provision 
in the lease which prohibited assignment without consent, 
and irrespective of whether or not there was in the mar- 
ket a purchaser, or a possible purchaser. The Treasury 
Regulations cover that. Had Mr. Tavares died on De- 
ceniber 23, 1944, by all of the laws and rules of the 
Treasury Department his estate would have had to pay 
a tremendous estate tax on the value of that leashold 
and option, because it had a value. And yet on the next 
day, when the government takes possession of it, then 
government counsel comes in here, knowing, as he must 
know, the decisions of the Treasury Department, and the 
courts upholding it, and says that it had no value because 
of that provision and because it was something that no- 
body wanted to buy in the open market. Why, | submit 
if, just like here, counsel for the government was on my 
side of that proposition and he was representing the gov- 
ernment before the Treasury Department. or before this 
court, or before the Circuit Court of Appeals, [44] where 
I was making such a foolish contention as that, that no 
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estate tax could be imposed because of that clause, that 
you had to get the consent of the lessor and therefore it 
had no value, or because nobody would want to buy such 
a shipyard out there at that particular time,—why, he 
could make a better speech than I could on that subject. 
Why, as to National City, the law is written into their 
lease which says it can’t be sold, but why didn’t he make 
such a contention and argument with respect to the Na- 
tional City lease and only make it -with respect to us? 
There seenis to be some reason or other which I fail to 
understand. I didn’t get into this case early enough to 
know where or why, but it seems that the only one he 


wanted to beat in this case was us. 


Now, let us see what Mr. Landrum did in his argument 
on these uncertainties and conjectures and interpretation 
of contracts before the jury. Page 1172. You know we 
have a peculiar kind of a fish in the ocean called— well, 
I have forgotten the name of it, but when it is pursued 
and is about to be caught it exudes a sort of a substance 
like ink in the water, which clouds it all up, and then it 
escapes. This is page 1172— or, I am sorry, but at page 
1181 in his argument to the jury he says, and he must 
have had some purpose in saying it: 

“T say to you that, in reading that document, if 
you can tell me what it means, then you are [45] 
probably a better man than I am. [| tell you that, 
if the lawyers can agree on what that document 
means, they are better lawyers than Iam. So, there- 
fore, their rights stemming from Plancor 407 are 
what you are to determine.” 
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That is not true. Their rights under that lease were for 
your Honor to determine, and the jury was only inter- 
ested in the value of those rights, and when counsel makes 
a plea like that to a jury, telling them that the lease was 
such that even he could not tell what it means, that no 
two lawyers would agree on what it means, and, there- 
fore, it wasn’t worth anything,—well, he got away with 
it because I didn’t have time enough in the argument, 
and I don’t know that the jury would have believed me 
if I had tried to point out the correct legal interpretation 
of the lease. It should not have been left to me, it 
should not have been left to Mr. Landrum, and, above 
all things, it should not have been left to the jury to de- 
termine what the rights of the Concrete Ship Construc- 
tors were under that lease. Nobody else told them. We 
argued, yes, our rights were this. They argued, no, they 
were that. The court didn’t tell them who was right and 
who was wrong, and they went out to the Jury room in a 
case which was so complicated, according to counsel’s 
construction, that no two people could agree and he says: 
You take it out to the jury room and see if you can find 
out what it means, and if you [46] can’t find out what it 
means and you don’t know, and it is speculative and con- 
jectural, and nobody will buy it because it 1s so confusing, 
bring in a verdict tor zero, And the cour doesiuar | 
them who is right and who is wrong. 


Page 1183. Well, I would say that matter concerned 
that contract and a lot of the jury belteved that the gov- 
ernment had a right to cancel that contract, believed they 
did cancel the contract, and believed, therefore. what he 
says, “Now, if they had a right to cancel the contract and 
didn’t have to pay anything for it, why, certainly it was 
On nO v anions: 
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Page 1185, line 24: 

— *SSieitewas terminated by virtte ot that 
clause (b), if the government requested priority for 
another branch of the government and Tavares re- 
fused to give it, his option never came into being.” 


And I personally know that some of the jurors thought 
that. 
Page 1189, quoting a case of a willing buyer who comes 
to him, and he says: : 
““Why, Mr. Tavares, you can’t do that without 
you get the consent of the Defense Plant Corpora- 
tion and the Maritime Commission. I wouldn’t give 
you five cents for it.” 


Trying to sell the jury the idea that because you had 
to [47] get the consent of somebody on a lease that 
otherwise would be worth millions, that, therefore, it 
wasn’t worth five cents, knowing, as he must know, that 
that is not the law when a man dies. Now, the same 
rule of law ought to apply in fixing the value of a man’s 


property just before his last breath as after his last breath. 


The court may at least be thinking: Well, why didn’t 
you except to my instructions? Why didn’t you submit 
correct instructions, or ones you thought should have 
been given. There are two answers to that, and those 
two answers will be given by my associate counsel who 


will now take over. 


Mr. Frank L. Martin, Jr.: If the court please, I want 
to go back and call your Honor’s attention to some things 


that happened here before the close of the trial, and I 
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refer to page 1073 of the transcript, at the bottom of the 
page. There the court stated: 

“T have not been able yet to determine definitely 
those instructions which will be given and those which 
will not be given. I am still working on those. Be- 
fore the argument and although it is not required 
strictly, because this is not an action covered by the 
Rules of Civil Procedure, I propose to tell counsel 
exactly what the charge will be. But I shall expect 
counsel to confine themselves to a discussion of the 
facts [48] and not the law.” 


After that there was some more testimony, I believe, 
and there were the arguments. As I recall, it was getting 
late in the afternoon and Mr. Landrum had to catch a 
plane that evening, and through inadvertence for some 
reason that was not carried out. I would like for the 
record to show that we were not given that opportunity, 
to go over the charge before the instructions were given 
to the jury. We didn’t know Mr. Landrum was going 
to argue the points of law to the jury although the court 
had instructed counsel not to do so. 


Immediately after: the conclusion of the argument the 
court gave the instructions to the jury. We didn’t know 
what they were going to be. It was humanly impossible, 
so far as I would be able to do so anyway, after the 
court had read the instructions for, as I recall, about 
forty-five minutes, to gct up and state all of the objections 
to those instructions, that is, to be able to remember them 


all and to accurately state them. I don’t know whether it 


vs. United States of America S73 


would have done any good in the presence of the jury 
after they had been given and after the argument had 
been made or not. We were taken by surprise. The only 
basis we had was to rely on the Code of Civil Procedure 
of the State of California which states in Section 647, 
“Matters Deemed Excepted To,” and among other things 
it says, “the giving of an instruction although no objec- 
tion to such instruction was made; refusing to give an 
[49] instruction; modifying an instruction requested”’; 
and so forth, are deemed to have been excepted to. 


Now, we understood we were going under the Rules 
of Civil Procedure, and it was my understanding from 
the statement that I have just read from the transcript. 
That is my understanding of the law. The Code of Civil 
Procedure I understand we were going by. This con- 
demnation proceeding was brought under the Second War 
Powers Act, which is Title 50, Section 630, which along 
about the middle of it says, “‘such proceedings to be in 
accordance with the Act of August 1, 1888 
Mitle 40, Sec. 257,5208).”’ 


Section 258 of Title 40 is the conformity act, which 
States: 

“The practice, pleadings, forms and modes of pro- 
ceedings in causes arising under the provisions of 
Section 257 of this title shall conform, as near as 
may be, to the practice, pleadings, forms and pro- 
ceedings existing at the time in like causes in the 
courts of record of the State within which such 
District Court is held, any rule of the court to the 
contrary notwithstanding.” 


Section 257 therein referred to is the section on con- 
demnation of realty, which cites “and other uses.” 
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Also, in the case of Eagle Lake Improvement Co. v. 
U. S., 141 Fed. (2d), page 562, the court stated: [50] 
“Tf the Federal Rules of Civil Procedure had been 
applicable to the proceedings below (as the trial 
court ruled), the motion for a new trial would have 
been timely made and the appeal, being taken within 
three months of the denial of the motion, would have 
been within the time prescribed by statute. How- 
ever, Section 2 of the General Condemnation Act of 
1888, under which these proceedings were instituted, 
provides that the practice, pleadings, forms, and 
modes of proceeding in causes arising under the Act 
shall conform, as near as may be, to that existing 
at the time in like causes in the courts of record of 
the State within which the court is held. Except 
as to appellate practice and procedure, the Federal 
Rules of Civil Procedure did not affect this statutory 
mandate.” 


Now, I would like to go further and cover a few points 
that Mr. Crouch did not quite cover. 

The Court: Before you do that, Mr. Martin, not that 
it makes any difference on the matter at all, but just to 
betright on the record — 

Mer Frank) > Niemen, See Yes, sir. 

The Court: —and I apprehend that is what all of 
you want to be,— 

Miretrank We Maniicemltaees certainly. [51] 


The Court: —it certainly is the desire of the court, 
commencing after the giving of the instructions on page 
1267 of the record, which is the volume for February 
27th, after the giving of the instructions the court con- 
cluded by directing the jury as to the procedure that was 
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to be followed in making up the verdict as to form, and 
so forth. 

Mr. Frank L. Martin, Jr.: I can’t hear you, your 
Honor. 

The Court: I will raise my voice. Can you hear me 
now? 

Mr. Frank L. Martin, Jr.: Yes, sir. 


The Court: After the court had told the jury forms 
had been prepared for their convenience only, and that 
they would retire to the jury room and commence their 
deliberations, on line 3 of page 1267 of the transcript the 
court stated: 


“When you have done so, you will have the verdict 
signed by one of your number, whom you will ap- 
point to act as foreman, and will then return into 
court with the signed verdict. 

“Are there any exceptions to the charge, gentle- 
men? 

“Mr. Landrum: If the court please, the govern- 
ment respectfully excepts to the court’s failure to 
give plaintiff’s requested instruction 1 and plaintiff’s 
requested instruction 1-A. 

“The Court: The exception will be noted. Any 
further exceptions? [52] 

“Mr. Monroe: Your Honor please, the defend- 
ant, National City, excepts to the failure of the court 
to give its requested instruction No. 12. That you 
will recall we have discussed. 

“Might I also add this, that we except to the 
charge relative to the verdict as to the San Francisco 
Bridge Company, in which, as I recollect, it appar- 
ently said, if I quote right, that there was to be 
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awarded to National City the portion of the value 
allocated to it, which I believe is not as written in 
the verdict. I thinks there is perhaps a thing there 
that might be explained to the jury. 

“The Court: I think the instructions sufficiently 
cover the matter. It might be that we could elabo- 
rate a little without in any manner affecting the in- 
structions which have heretofore been given. 

“In other words, ladies and gentlemen, the award 
to the City of National City should be an award to 
that municipal corporation for the market value of 
the property taken, and when you have reached that 
figure, then you will consider the award which should 
be made to the San Francisco Bridge Company, and 
the total of the two must not exceed the value which 
you found to be the value of the interests of the City 
of National City. Does that clarify it? [53] 

“Mr. Monroe: I think perhaps so. Might we 
also except to the portion of the charge that fixes 
the date of the valuation as to the Tavares parcels 
affecting National City? In that connection, your 
Honor, I simply refer to the arguments that I have 
heretofore presented to you, for the purpose of pre- 
serving those matters. 

“The Court: Yes, the record may so show. 

“You may swear the officers, Mr. Clerk.” 


I will not read it all because it just cumulates the 
record on the litigants. The jury then retired and pro- 
ceeded to deliberate. Then later on, at 6:10 P. M. they 
came back for further instructions, and on page 1271 


the following appears. I will not read it all, but just the 
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portion to direct counsel’s attention to what the court 
has in mind: 

“The Court: Mr. Foreman, Mr. Roberts, the 
court has received the following note, which was 
transmitted, I understand, by you to the bailiff: 
“We would like to hear the instructions re Tavares 
leasehold. A. E. Roberts, Foreman.’ You wrote 
that, did your 

“The Foreman: Yes, sir. 

“The Court: File it, Mr. Clerk. If I understand 
the request, Mr. Roberts, of course, the charge as a 
whole, ladies and gentlemen, pertained not only [54] 
to the Tavares interests but to all of the interests. 
So that the term ‘just compensation’ and ‘market 
value’ and all of those other features, credibility of 
witnesses and so forth, applies to Tavares as well as 
all of the others. But I apprehend what was meant 
was the three or four specific instructions that relate 
to that interest. 

“The Foreman: That is right, sir. 

“The Court: I will reread those. The record 
may show that one of the attorneys, Mr. Frank Mar- 
tin, is in the court room.” 


Then the court reread certain of the instructions which 
appear in the transcript and which you gentlemen have. 
Then on page 1275 after having done so, the court stated: 

“Those are all of the instructions, I believe, on 
that point. You may retire, ladies and gentlemen.”’ 


That is the record in the case. 

Mr. Frank L. Martin, Jr.: Yes, that is correct, your 
Honor. I was there. The point I make is that we relied 
on law, or the exceptions given to us by law, and it would 
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have been a physical impossibility for me to have excepted 
to every error that happened. 


The Court: You did not except to any of them, did 
you, Mr. Martin? I say you did not except to any. You 
say it would have been a physical impossibility to have 
related all [55] of them. You did not except to any, did 
your 

Mr. Frank L. Martin, Jr.: No. I was relying upon 
the exceptions given to me by law, as set forth in Section 
646 and 647 of the Code of Civil Procedure. 


The Court: Let me understand that a little more 
specifically. Is the court to understand that you are stat- 
ing that you purposely did not take an exception to the 
instructions which the court had given? 

Mr. Frank L. Martin, Jr.: I say it was humanly im- 
possible for me to state all the exceptions that I would 
have had to state in order to cover all of the exceptions. 
1 couldn’t recall every instruction at the time in order 
to state the exception, and I assumed and understood that 
we were going under the Code of Civil Procedure of the 
State of California which says that it is not necessary, 
that it is deemed excepted to. 

The Court: Is that the reason that you did not take 
any exceptions to the court’s instructions? 


Mr. Frank L. Martin, Jr.: Those are my two reasons. 
The Court:  Wihateregeite other one? 


Mi. Frank L. Marting |r: One of them is thamiindo 
not believe I would have been able to do it if I had tried. 


The Court: And for that reason you didn’t try? 


Mr Brank L. Martingajr. That is right. ienemis 
one of the instructions that was given, and I am referring 
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to my [56] memorandum here, your Honor, to page 1. 

The court instructed the jury: 
os  Sandeim this connection if you fmd) that 
the interest of the Tavares Construction Company 
and its associates under said instrument of agree- 
ment is so speculative and conjectural that no pur- 
chaser in the open market would have purchased the 
same except for a nominal consideration then your 
verdict as to the interest of the Tavares Construction 
Company and the Concrete Ship Constructors herein 
must be in a nominal figure only.” 


In other words, the instruction there was that the in- 
terests of the Tavares Construction Company under the 
agreement was speculative; not that the elements of value 
were speculative. In other words, that is a question of 
law for the jury to determine. Now, how could the Ta- 
vares title to this agreement be speculative? If there is 
something wrong with the title to the agreement, his in- 
terest under it might be speculative, or you may devise 
a tax title to a piece of realty, and if there was a cloud 
on it, if it wasn’t clear, it would be speculative. 


Going back again to the Eagle Lake Improvement 
Company case in 141 Fed. (2d) 562, and, by the way, 
this was a condemnation proceeding which involved some 
oil leases and the jury had brought in a verdict that the 
leasehold was valueless, at page [57] 564 the court says: 

“Appellants’ principal contention is that the charge 
of the court erroneously stated the law applicable to 
the issue of mineral value and was misleading, con- 
tradictory and prejudicial. The instructions to which 
objection was made in substance charged that the 
jury should find the mineral interests valueless unless 
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from the evidence it was believed that a reasonable 
probability existed that oil or gas in paying quanti- 
ties might be produced. As held in Olson v. United 
States, 2OZmUr > 246, . . . eleinentspaiieciias 
value that depend upon occurrences which, though 
possible, are not reasonably probable, should be ex- 
cluded from consideration as too speculative and 
conjectural to afford a basis for the judicial ascer- 
tainment of value. In Texas, however, a mineral 
lease is recognized by law as being property having 
a market value even if it covers undeveloped terri- 
tory. Where oil interests are involved, a reasonable 
probability of successful development is sufficient to 
make leasehold estates of great value; indeed, where 
there is a reasonable possibility of production in pay- 
ing quantities, mineral rights are a common subject 
of barter and sale, and therefore have a definite, 
ascertainable market value, [58] even where the 
prospects of successful development are too specula- 
tive and remote to be ‘reasonably probable.’ In any 
event, such leases have a nominal value. 


“The mineral leaseholds here involved are imme- 
diately adjacent to a currently productive oil field. 
Whether or not that field is a domal structure the 
probable limits of which have been determined by 
exploration to reach to but not beyond the boundaries 
of the condemned lands, if the uncertainties are such 
that the mineral interests in the condemned lands 
are bought and sold in arms-length transactions for 
a valuable consideration, they have a market price 
translative into a fair market value for condemnation 
purposes. The charge of the court did not directly 
state the law applicable to the isstte presented, and 
was prejudicial to the rights of appellants.” 
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Now, there is a further instruction that was given, in 
which the court said: 


“Evidence has been received in this case with 
relation to the interest of the defendant Tavares 
Construction Company, Inc. That interest arises 
out of an instrument which is in evidence as defend- 
ants’ ‘Exhibit W’. That instrument is a lease [59] 
coupled with an option. In your consideration of 
that feature of the case you will proceed in the same 
manner as you proceed as to the market value of the 
land, the question being what could it have been sold 
for on the open market for cash on December 23, 
1944, the date it was taken or canceled by this pro- 
ceeding, or shortly thereafter, above what Tavares 
Construction Company, Inc., would have to have paid 
under all its terms and conditions.” 


Now, to me that instruction was misleading. I think 
I know what your Honor had in mind, that you were 
attempting to talk about the option, the value of the op- 
tion, which would be what it could have been sold for 
over and above what it would have cost to exercise the 
option. But the instruction goes to the entire leasehold, 
what this lease could have been sold for over and above 
what Tavares would have had to have paid under all of 
its terms and conditions. One of its terms and conditions 
was that he would have had to pay about, as IJ recall, some 
two million dollars if he exercised the option in it, plus 
the cost of the land, which to me would convey to the 
jury that he would have had to find a purchaser who had 
about $3,000,000, who was willing to pay that for the 
lease in order to leave $500,000 for Tavares. 
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Then the last instruction that was given, which must 
have stuck in the mind of the jury, is: [60] 
“Tf you find it could not have been sold, then your 
verdict as to Tavares Construction Company, Inc. 
will be zero.” 


Now, all the jury had to do was to look at paragraph 
24 of that lease, and in the light of Mr. Landrum’s argu- 
ment, wherein Mr. Landrum read that paragraph to the 
jury: 

“Twenty-Four: Lessee will not without prior 
written consent of Defense Corporation and the ap- 
proval of the Maritime Commission sell, assign, or 
pledge this lease or any of its rights or obligations 
hereunder, or sublease or permit the use by others 
of any of the property covered by this lease.” 


There was no evidence of a consent of the Maritime 
Commission that they could sell this. Actually, this in- 
struction was to bring in a verdict of zero. I know it 
was not intended that way, but that is actually what it 
amounts to. You tell the jury: If you find it could not 
have been sold, then your verdict will be zero. All they 
needed to do was to read that one provision of the lease 
saying that it could not be sold, and Mr. Landrum argued 
that very point to the jury, where he says: 

“Mr. Willing Buyer, I want to sell you this lease. 
J want to assign it. I want to sublet a part of it to 
you. What will you give mer 

“Why, Mr Tavares, you can’t do that Withent 
[61] you get the consent of the Defense Plant Cor- 
poration and the Maritime Commission. J] wouldn’t 
give you five cents for it.” 
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That conveyed to the jury the fact that it could not be 
sold, that there was a legal prohibition against selling it, 
and where they were told in the very last instruction 
given them, “If you find it could not have been sold, then 
your verdict * * * should be zero,” then in that case 
the verdict is zero. 


Now, there were a number of statements made by 
Mr. Landrum in his argument which I believe appealed 
to the passion and prejudice of the jury. For instance, 
on page 1180 of the transcript Mr. Landrum said: 


“Whatever else may be said, Mr. Tavares is a 
capable business man. He cut himself in to this 
wartime Garden of Eden without the expenditure 
of a penny. He built concrete barges for the gov- 
ernment of the United States at a profit, and now 
he asks you to put your hands into the pockets of the 
people of the United States and give him a half a 
million more.” 

And: 
“But, my goodness, are you going to permit those 
people to go into the Treasury of the United States, 
when we come in here in a condemnation case, and 
get any more? [62] 

“Well, if you think they are entitled to that, you 
give it to them. But if you think that it would be 
right for me to say to you, “I want to get some 
money out of this war business. I want you to spend 
$2,700,000 to build me a shipyard to build concrete 
ships to sell to you at a profit, and then after it is 
all through and done, I want you to give me $80,000 
for building my own shipyard, and supervising that, 
and then on top of that J have taken the expenses, 
I have taken the vacations for my own office force.’ ” 


1384 Tavares Construction Company, Inc., et al., 


Then on page 1190 it is stated: 


“What they are actually doing, ladies and gentle- 
men, is coming into a condemnation case and trying 
to get damages against the government of the United 
States for what they claim is a violation of that 
contract.” 


Your Honor, I think that is what we are entitled to in 
this case, the same measure of compensation we would 
have had if the government had just breached the con- 
tract, Of ineyenaamiictesaid, We are moving amelie 
We are kicking you out. We are not going to let you 
exercise the option. We are rejecting you.” They have 
done the same thing through this condemnation action. 
I think our measure of recovery should be the same in 
either case. Certainly “damages” is just compensation. 
[63] Damages does not mean something that is more 
than just. 


There is one further error to which I wish to call the 
court’s attention, and that is the admission in evidence of 
Plaintiff’s Exhibits 2 and 3. Those two exhibits are 
correspondence had shortly before the action was filed 
between the Navy and Tavares, where the Navy indicated 
they wanted to take this property over for other purposes: 
not to come in under the priority clause in it and operate 
this shipyard, but to take it over completely. And there 
was a letter written back as to certain terms they were 
willing to settle on. That was an offer of settlement or 
an offer of compromise of this very action. I believe it 
was error to permit that to go into evidence. 


Mr. Landrum thereafter was permitted to comment on 
tiation pace 1192 hema: 

“Ladies and gentlemen, you are not going to give 

them more than they asked for, are you, before this 
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law suit was brought? And don’t forget, that that 
was only their asking price then.” 


The Court: I don’t remember the details of those ex- 
hibits. Were they offered on cross examination of a 
witness? 

Mr. Landrum: Could I say a word, your Honor? 

The Court: If you remember what the situation was, 
yes. 

Mr. Landrum: Yes, and there was no objection. 

Mr. Frank L. Martin, Jr.: Oh, yes. [64] 

Mr. Landrum: Or no objection to one of them. 

The Court: I do not mean whether there was an ob- 
jection or not, but is the court correct in its recollection 
that those tokens were proffered on cross examination 
of a witness? 

Mr. Landrum: That is correct, your Honor. 

The Court: That was the court’s recollection, and I 
think there is no error in it, if that is the case. 

Mimebiranic Ly Martin, jr.: There is also the question 
that the verdict is against law, and the insufficiency of 
the evidence to justify the verdict, and inadequate dam- 
ages. I think Mr. Crouch has pretty well covered that. 
But here the jury gave one hundred per cent, full pay and 
credit to the witnesses in their valuation for National 
City, yet those same witnesses testified for Tavares, and 
we have a verdict of zero. To me that indicates that the 
jury followed the instruction that they could not bring in 
a verdict for anything but zero; that they found that it 
could not be sold and so the verdict should be zero. I 
feel they obeyed the court’s instruction on that. 

The only evidence in support of the valuation in the 
record is that of plaintiff's witnesses. The defendants’ 
witnesses all go to zero. 
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The Court: You mean the other way around, don’t 
your 

Mr. Frank L. Martin, Jr.: The other way around, 
yes, your Honor. The defendants’ witnesses are the only 
ones that [65] show any value, and they range from 


$500,000 to $750,000. 


The plaintiff's witnesses all testify to no value, but 
they all based their opinions on erroneous interpretations 
of that lease. Mr. Shattuck in his testimony showed 
very clearly that his opinion was based upon the fact that 
he understood the government could cancel all Tavares’ 
rights by merely requesting priority. Mr. Mason thought 
the agreement was too speculative because of the many 
ifs, ands and possibilities of this and that happening, 
such as the right to remain on the property and to an 
option being cut off by condemnation, upon his knowledge 
of what happened after the last war to another shipyard, 
realizing that we were out of war at the moment, in other 
words, basing the appraisal on 1947 conditions and not 
on 1944 conditions, and that the lease had been canceled 
by this condemnation action, and that there was no option 
to purchase. 


That is the evidence that we know of that was based 
on erroneous interpretations of the agreement, and, there- 
fore, I don’t believe it constitutes any evidence of value. 
This verdict of zero is a miscarriage of justice. Certainly 
that lease was worth something. They were in there, a 
going concern, carrying on the business, and to just come 
in and say it has no value at all, well, I don’t see how 
anyone could possibly say that, even if we could not have 
gotten the option, [66] could not have got a lease, or 
could say that they were just a tenant in there by suffer- 
ance, at will, with no rights except that the government 
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could have put them out whenever they wanted to, they 
were in there and were carrying on a business, and it 
was worth something. 

The Court: The court will take a short recess. 

Mr. Crouch: Your Honor please, unless you think of 
some further use that I can be of here, may I be excused? 

The Court: Yes, indeed, Mr. Crouch. If you want 
to go, you may do so. 

Mr. Martin: Your Honor please, whatever additional 
time we have I would like to have in reply to Mr. Lan- 
drum. Otherwise, I have no objection. 

IMesComrt: Very .well. 


(A short recess was taken.) 


The Court: Proceed. 

Mr. Landrum: If your Honor please, I feel that this 
case was one of the best-tried condemnation cases that I 
have ever had the honor to be connected with. I also 
desire to say that it is my very earnest conviction that 
there is no error and that this motion should be denied. 
It is my understanding that the defendants in this action 
had the burden and went forward with the evidence. 
That is correct. They now come into this court room 
with a motion for a new trial based, as I understand it, 
very largely upon the proposition that [67] this lease 
coupled with an option had no market value, and. there- 
fore, they should have been permitted, although they did 
not ask this court to permit them to do it, that they should 
have proven the case differently. 

Now, if your Honor please, they themselves took the 
burden of proof, put witnesses on that witness stand who 
testified to their opinion of the market value of this lease 
coupled with an option. In other words, they themselves 
proceeded to fix the valuation in this case, and that was 
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the method they used. Now they come in here with a 
motion for a new trial, and say that that was wrong. 


I have also discussed here the question of Judge Yank- 
wich’s order. J understood Mr. Crouch to say that Judge 
Yankwich held that they were entitled to compensation. 
I haven’t read Judge Yankwich’s order since I was here 
in the trial of the action, but it is my recollection of that 
order that Judge Yankwich said, first, that the interests 
of the Tavares Construction Company were being taken 
in this condemnation proceeding and, second, that those 
interests were compensable. That is his language. So I 
do not think that Judge Yankwich has ruled that they 
must receive something. 


Now, I also believe it to be the law that counsel, if he 
has no objection or he is dissatisfied with the court’s rul- 
ing, I believe it is the law that he should apprise the court 
of that fact on the trial, and I believe it is the law that 
if [68] your Honor gave some instruction which they 
felt was erroneous, I believe that they must apprise your 
Honor of that situation at the time it arises in order that 
your Honor may have the benefit of whatever thoughts 
they may have in that connection. I do not believe that 
they can come in now and claim error when they took no 
exception to your Honor’s instructions, even though there 
was error there. Now, as to this question of those in- 
structions, why, if your Honor please, Mr. Martin said 
that he didn’t know and he couldn’t take those excep- 
tions. I had copies, and he had copies of some instruc- 
tions which I think your Honor gave, and that is one that 
they are taking an exception to now, and I believe they 
had those copies at least a week before your Honor gave 
the instructions. So it seems to me as though there isn’t 
a great deal to that situation. 
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I desire to say to your Honor that I am familiar with 
all of the cases cited by counsel. As a matter of fact, I 
tried the Olson case, I tried the Miller case, and I tried 
the Eagle Lake Improvement Company case. The Eagle 
Lake Improvement Company case, as counsel has just 
stated, your Honor, involved oil and gas leases in Corpus 
Christi in connection with the Corpus Christi Naval Air 
Base. The case was tried twice. The instruction which 
your Honor gave with relation to speculation and conjec- 
ture was the instruction which Judge Hanney gave in the 
Eagle Lake case. It was reversed. In the [69] first trial 
the jury gave them zero for their oil and gas leases. It 
was not reversed on account of that. It was reversed 
because Judge Hanney instructed that jury that before 
they could give them anything for their oil and gas leases 
they must first find that there was a reasonable possibility 
that oil and gas could be produced in commercial quanti- 
ties, and if they did not find there was a reasonable pos- 
sibility that it could be produced in commercial quantities, 
the verdict should be zero. The Circuit Court of Appeals 
reversed by saying instead of using the word “possible” 
Judge Hanney should have used the word “probable.” 
That is the reason the case was reversed. 

We tried it a second time and the second time soine of 
the leasehold interests recovered some money. 

It is perfectly apparent to all of us that a market value 
of a lease is the difference between what it would sell for 
on the open market less the rent reserved. Now, there 
are many leases which are worthless, and such a lease is 
a lease where they would have to pay too much rent. 

In sofar as the question of the jury being confused is 
concerned, the instruction that your Honor gave was the 
one with reference to speculation and conjecture, and that 
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is the language of the Olson case. The Olson case, as 
your Honor will recall, was the flowage on Lake of the 
Woods, and that case was decided by the judges them- 
selves without a jury, and [70] they absolutely refused to 
give them anything based upon their reservoir values, 
upon the ground and for the reason that it was too specu- 
lative and conjectural. And I believe that any instruction 
is also proper where a jury is instructed that they must 
not take into consideration speculative and conjectural 
values. I believe that has always been the law. I see 
no error whatsoever in it. 


Now, there was one question in this motion which dis- 
turbed me a little. As your Honor knows, I did not pur- 
chase daily transcript, and I had no transcript. I was a 
little concerned with their proposition with relation to 
the date of taking that they had raised, but I find that 
right in the record we have stipulated that as to the Ta- 
vares Construction Company, and that is stipulated in 
this record, it is December 23, 1944. 

Now, in so far as the question that they raise with 
relation to the date of taking of parcel A, I do not believe 
they have made any particular argument of that here 
today, but the Tavares Construction Company is not con- 
cerned with that. That is the City of National City, 
and this jury had to arrive at a conclusion with relation 
to what would have to be paid for the land as to all of 
those parcels in order that they might arrive at a valua- 
tion of what they would have to pay for that option. So 
there is nothing to their proposition that the date of tak- 
ing is confusing. [71] 

Now, there is another thing counsel has said, that we 
seemed to be wanting to give the City of National City 
some advantage that they didn’t have. Now, your Honor 
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will find that it is stipulated right in this record. The 
State of California was here, and it is stipulated right in 
the record that the City of National City had a fee title. 
That is an entirely different proposition from the Tavares 
situation. In other words, they say, “Well, the City of 
National City didn’t have any market value. It couldn’t 
sell it.’ The record shows a stipulation and the state- 
ments made by the State of California that they had a fee 
title. So I find no merit in that contention. 

Now, your Honor will recall that throughout the trial 
of this action I made one particular point. Your Honor 
will recall that I repeatedly requested your Honor to rule 
as a matter of law that they were not entitled to anything 
under that lease and option on account of its being specu- 
lative and conjectural. I carried that all the way through 
the trial. I submitted as a requested instruction where 
your Honor would take that question as a matter of law, 
and your Honor didn’t do that. Your Honor submitted 
that question to this jury as a question of fact, and I 
believe it is entirely proper for this court to say to a jury: 

Ladies and gentlement of the jury, if you find as a fact 
that this is so speculative and conjectural that it would 
have [72] no market value, your verdict should be zero. 

I am not going to take up a great deal of time in argu- 
ment of this matter. I have read the record and I find 
that they pick out certain portions of your Honor’s in- 
structions, and that if the whole instruction is taken by its 
four corners there is no error in it. It is true that they 
could pick out one little sentence here and there and knock 
it, and possibly point to it as error, but I certainly feel 
that under all of your Honor’s instructions there is no 
error. 

Now, there is just one other matter that I want to dis- 
cuss and that is the question of misconduct in my argu- 
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ment. I feel if I may digress just a moment, that I am 
about the only one connected with this case that didn’t 
have just exactly a fair deal, because I think that if Mr. 
Crouch could have his Bible, I should have been per- 
mitted to have mine. Outside of that, everything was all 
right. 

Now, I did argue that that instrument was speculative 
and conjectural. I believe that was right. I believe I 
had a right to do that. I have tried any number of law 
suits where the jury’s verdicts were zero. The Bridge 
of the Gods in Washington that Mr. Tavares tells he 
built, he got that contract and, if your Honor please, I 
tried that case, and I tried it twice. The verdict was zero 
in the first trial before Judge Black. In the Eagle Lake 
case counsel has just read the verdict was zero. If a man 
has a lease where he pays [73] $500 a month rent, and it 
is only worth $200, the verdict on that lease would be 
zero. That is a bad lease. I am not going to take up 
any more time on this matter, if your Honor please. It 
was a long trial, it was an important trial, and I am sure 
that the case was fairly and squarely tried. 

In so far as this objection with relation to Exhibits 
2 and 3 is concerned, there was no objection made to 
Exhibit 2, but there was an objection to Exhibit 3. I 
put them in on cross examination as an admission against 
interest by one of their witnesses. I think it was the gen- 
tleman who sits back here, Mr. Seabrook. 

So I feel that, under all of the circumstances, they have 
had a fair trial and the jury has determined this question. 
We respectfully submit, your Honor, that their motion 
should be denied. 

The Court: There was one question I wanted to ask 
you, Mr. Landrum, which counsel have not touched on 
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either, but which is specified in an affidavit, and that is 
that from your argument, according to the affidavit of 
John M. Martin in support of the motion for a new trial, 
the following quotation is made on the second page of 
that affidavit, commencing with line 6: 

“Whatever else may be said, Mr. Tavares is a 
capable business man. He cut himself into this war- 
time Garden of Eden without the expenditure [74] 
of a penny. He built concrete barges for the Gov- 
ernment of the United States at a profit, and now he 
asks you to put your hands into the pockets of the 
people of the United States and to give him a half 
a million more.” 


Was there any evidence that there had been any profit 
made in this deal? 

Mr. Landrum: Some, your Honor. 

Mr. John M. Martin: None, in any way. 

The Court: I am asking Mr. Landrum that question. 

Mr. John M. Martin: Pardon me, your Honor. 

The Court: You will have your opportunity. 

Mr. Landrum: The evidence in the case, your Honor, 
was that he was to receive a certain amount of money for 
each ship which he constructed, and out of that amount 
there was something like $341,000 which was to go as 
rental. There is another letter in here that goes to the 
question of profit, but it isn’t very strong, your Honor. 
There is sufficient evidence to support that statement but, 
of course, the question of whether there was profit or not 
was not the real point in the case. I am frank with your 
Honor on that. The statement is that he built those 
ships, that he paid the rental out of the money he got 
for them. There is evidence in the contracts showing how 
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much he was to get for each ship. That is all in 
there. [75] 

The Court: But, as I understand you, you said there 
was no evidence that the Tavares interests had made a 
profit. 

Mr. Landrum: Well, I am not sure about it, your 
Honor. I wouldn’t want to say. 

The Court: I have been over the transcript some, but 
{ haven’t been over it thoroughly enough to conclude. 

Mr. Landrum: Of course, I understand it to be the 
law, if I may be permitted, that counsel may draw any 
reasonable inference from the evidence in an argument. 

The Court: Of course, an inference must be based 
on a fact legally proven, or a deduction from a fact that 
is warranted by the propensities of man. 

Mr. Landrum: Yes, I understand. 

The Conrts Daateissthe danger of it, if theremcu-ay, 
danger, with a jury. I do not say that it happened, be- 
cause I am not prepared now to rule decisively. I am 
going to read the record a little more thoroughly. I can 
see how if there were no evidence in the case and if the 
jury felt, which they would have a right to feel in view 
of counsel for the government’s argument and the man- 
ner in which he tried the case, which was thoroughly and 
forcefully,—they might have said, “Well, the thing is 
so conjectural that, even assuming there is something to 
Mr. Crouch’s argument,’ and I am not prepared to say 
that there is or is not, I doubt it, I think it is rather 
an ingenious argument, but, nevertheless, it is an [76] 
argument that appeals somewhat to one’s sense of justice, 
and if the jury in taking up this contract concluded that 
it was so shot full of uncertainties and difficulties and 
contingencies that no one could estimate, which is not 


vs. United States of America 1395 


really the strict line of a jury’s function, because their 
strict line is to award and assess just compensation, but 
if they could not even estimate just compensation for 
the disruption of this contractual arrangement so far as 
the Tavares interests are concerned, I can see how they 
might have said, ‘““Well, Tavares made a profit anyhow.” 

If there is evidence in the record that would have jus- 
tified that statement, or that inferentially justified the 
statement, then there could be no complaint made that 
the jury accepted the statement. But if there isn’t, I 
can see how possibly the twelve persons composing the 
jury might not be able to agree. Of course, that doesn’t 
mean that they necessarily would have determined the 
converse of the agreement and found for the Tavares 
interests. 

I will say just one further thing. Then I will hear 
what further you have to say, gentlemen. That is with 
reference to Judge Yankwich’s ruling. I have read it 
three or four times and followed it in the case. Other- 
wise I would not have given the Tavares interests to the 
jury to decide. If the argument that is advanced by 
Mr. Crouch is secure legally and logically, the court 
should have told the jury that the Tavares [77] interest 
was to be compensated for; not that it was compensable, 
but that it was to be compensated, and to instruct the 
jury that they had to find a certain value of that interest. 
Judge Yankwich, in my judgment, did not say anything 
of the kind. He wrote an opinion on it, and in addition 
to that he made findings which are incorporated in the 
record, which we followed, and we followed them care- 
fully to the letter, because it was a court of coordinate 
authority, and we always feel that in such matters the 
trial judges of coordinate authority should not attempt 
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to review one another’s decisions. That would be chaotic 
and disruptive of orderly judicial proceeding. 


Here it is, “Order Upon Pre-trial”: 

“The court, having considered upon pre-trial the 
matters heretofore submitted on September 30, 1946, 
calling for the determination of the nature of the 
interest of Tavares Construction Company, Inc., in- 
volved in this proceeding, does now, after considera- 
tion of the record and the joint stipulation filed on 
September 27, 1946, and the additional memorandum 
filed on October 4, 1946 and the argument of counsel, 
determine: 

“(1) That the lease and option rights of Tavares 
Construction Company, Inc. granted under the 
‘Agreement of Lease,’ dated December 27, 1941, and 
by the supplements thereto, have been taken and 
condemned by this action. 

“(2) That the defendant Tavares Construction [78] 
Company, Inc. has a compensable interest in the prop- 
erty taken by this proceeding. 

“(3) That the facts are as set forth in the joint 
stipulation and joint memorandum of counsel above 
referred to and the court’s written opinion filed here- 
in on October 10, 1946. 

“Dated: This fifth day of February, 1947. 

“Leon R. Yankwich, United States District Judge.” 


Now, in the opinion of Judge Yankwich it is stated as 
follows: 
“The court having considered upon pre-trial the 
matters heretofore submitted on September 30, 1946, 
calling for the determination of the nature of the in- 
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terest of Tavares Construction Company, Inc. in- 
volved in this proceeding, does now, after considera- 
tion of the record and the joint stipulation filed on 
September 27, 1946, and the additional memorandum 
filed on October 4, 1946, and the argument of coun- 
sel, determine the said matters as follows: 


“The court answers the two questions propounded 
to it which sum up the findings desired in the follow- 
ing manner: 


ce ¢ 


(a) Have the lease and option rights of Tav- 
ares Construction Company, granted under the 
“Agreement of Lease’’ dated December 27, 1941, and 
[79] by the supplements thereto, been taken and con- 
demned by this action?’ 

“The court answers affirmatively. 


cee 


(b) Does the defendant, Tavares Construction 
Company, have a compensable interest in the property 
taken by the condemnation proceeding?’ 

“The court answers affirmatively. 


“The court orders specific findings entered in ac- 
cordance with such answers.” 


And then the judge elaborates to some extent as to the 
deciding reasons for his conclusions. 


That certainly, in my judgment, did not mean, as J 
apprehend my good brother Crouch argued, that all the 
court had to do then was to tell the jury: Now, ladies 
and gentlemen, you go out, and you haven’t any right to 
say that there is no compensation due, but you go out 
and you must find that there is some compensation due 
the Tavares interests. You go out and put that in your 
verdict. 
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I do not believe that is the law or that would have 
been proper. It would have invaded the province of the 
jury. The law says that the jury shall fix the compensa- 
tion in these condemnation matters, and for the court to 
tell the jury where there was simply the legal determina- 
tion of the right to compensation, as the trier of the facts, 
that they were to fix that compensation and conclude that 
it had been proven, would [80] not have been proper. Mr. 
Crouch argues that there was nothing left to do but to 
tell the jury that they had to find something. I do not 
believe they did, and I believe the instructions were prop- 
er in which the court stated that if it were only nominal, 
according to the evidence, that is all there could be found. 
In any event, I cannot see where there would be any predi- 
cate for an award of compensation in an eminent domain 
proceeding without there being some evidence to show 
as to how that was to be estimated; in other words, to 
fix a standard for the fixing of the value of the interests 
taken, there must be some measure adopted. Even under 
the broadest interpretation of the Miller case, with which 
this court is in hearty accord, there must be something 
definite. Otherwise, it is a pure guess, to bring a jury in 
and tell them to go out and guess what the Tavares peo- 
ple lost. The pertinency of it is just what I have stated, 
that if counsel for the government, either in his zeal or 
because he felt there was some evidence that justified the 
statement, told the jury when the case was of that pe- 
culiar character, that Tavares made a profit, that is a 
mighty weighty thing to the lay mind. It might not be to 
the court, if the court were trying it, because the presump- 
tion is that the court does know the law in the case. That 
is the only phase of the case on which I think I want to 
review the record a little more thoroughly. 
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Mr. Landrum: In that connection, could I call the 
court’s [81] attention that there was no objection made 
in the record and there was no exception taken in the 
record? 

The Court: That is true, but I am not speaking of 
that aspect of it. I will not say any more about that. 

Mr. John M. Martin: If the court please, at page 2 
of the memorandum of the points and authorities, or, 
rather, page 2 of the affidavit which I made, I also quote 
from the record the following statement which Mr. Land- 
rum made in his argument, as shown by page 1180 of 
the transcript: 

“Whatever else may be said, Mr. Tavares is a cap- 
able business man. He cut himself into this war- 
time Garden of Eden without the expenditure of a 
penny. 


Now, not only is there no evidence in the record to that 
effect, but none was offered, none would have been ad- 
missible, and it is so far from the truth that I can’t help 
but comment on it. Here is a jury that have gone through 
the war the same as the rest of us. 

To say that a man has cut himself in on a wartime 
project, a wartime Garden of Eden without the expendi- 
ture of a penny, without a scintilla of evidence in the case 
to show it, none offered and none would have been ad- 
missible, it seems to me was a serious and prejudicial 
statement against the rights of my client. 

Now, passing back for the moment to the order which 
Judge [82] Yankwich made, perhaps I get a little differ- 
ent impression from that order because Mr. McPherson 
and I spent all day long arguing before Judge Yankwich, 
and the gist of the argument there was that the govern- 
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ment was contending, first, that the interest was not com- 
pensable in this suit, and, second, raising the question as 
to whether it had actually been taken; meaning, first, as 
to whether they were condemning any option rights, and 
then, next, as to whether I wasn’t relegated to a suit in 
the Court of Claims on a contract of frustration, in not 
having been able to carry that option out. That was an 
extended argument, and what I wanted to know and what 
the government wanted to know was whether we were 
going to determine in this suit all of my rights to com- 
pensation, or whether we were going to try to take two 
bites of the cherry, and have the court here determine 
only the leasehold interest exclusive of the option and 
that the contractual provision to purchase under the op- 
tion was something the government was not condemning 
and something the enforcement of which would have to be 
carried on in another forum, the Court of Claims. So 
when I came into this case I understood from the pre- 
trial ruling of Judge Yankwich that not only the leasehold 
estate as such was compensable in this action, but that the 
expert witnesses would be privileged to take into consid- 
eration the added value, if any, which the option feature 
gave to that leasehold interest. [83] 


Apparently the court was not of that opinion, and I 
direct your Honor’s attention to page 433 of the tran- 
script, line 20, one short paragraph, where the court in 
speaking says: 

“When it comes to the question of value of the 
option it seems to me that the case can be simplified 
by the optionee preserving in the Court of Claims 
anything subsequent to the date of the termination 
of the project.” 
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Now, what your Honor had in mind by “termination 
of the project,” and maybe I didn’t understand you, but I 
understood by “termination of the project” you meant the 
date of the declaration of taking as to our claim, the date 
on which the government filed the declaration of taking, 
December 23, 1944, and terminated all of our rights or 
acquired them or kept them from coming into being, it 
doesn’t make any difference how you classify it. It was 
my understanding, in view of Judge Yankwich’s ruling 
that whatever added value that option had, that we could 
show by the witnesses, the expert witnesses in their ap- 
praisals, that they had given consideration to it and that 
the value of the option under well-established legal princi- 
ples was the difference between the option price of the 
shipyard and what the shipyard could have been sold for, 
and that were I suing in the United States Court of 
Claims based upon this option contract for just compen- 
sation, [84] that that is the rule and yardstick for com- 
pensation which the Court of Claims would follow, the 
difference between the option price of the shipyard and 
what the shipyard could be sold for. 


So I had intended in showing my values to the jury to 
prove or to have my witnesses testify that they had taken 
into consideration the option value, and that that was an 
enforcible right and that it was a valuable right. I want- 
ed to show that the government by its declaration of tak- 
ing on December 23, 1944, under the ruling of Judge 
Yankwich, acquired that option right. Now, I don’t care 
whether you say the option had come into being or wheth- 
er we had to have a 10-day notice. If it had not come into 
being, at least Tavares had a right to have it come into 
being, and for the frustration of that right and the pre- 
vention of that right he was entitled to compensation. 
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Except for this condemnation suit he could have sued in 
the United States Court of Claims, and he would have 
filed his action in the Court of Claims upon that option 
right. Or if we want to say it came into being and that 
it was in existence all the time, but was breached by the 
declaration of taking, I care not, even if it was breached 
we were entitled to have brought an action and to have 
sued in the Court of Claims and the court there would 
have applied the yardstick as to just value, just compen- 
sation, to-wit, the difference between the option price 
[85] of the shipyard, and what the shipyard could have 
Dectesold: ton, 


The Court very properly instructed the jury that in 
weighing the expert testimony the opinion and conclusion 
expressed by the witness was no stronger than the reas- 
ons or grounds which he assigned to it. I wanted to show 
by evidence that my witnesses had taken into consideration 
and assigned as one of the grounds for the opinion of 
that expert as to value the fact that they knew there was 
a personal right of action in Tavares, as assignee, for the 
enforcement of that option or for the recovery of just 
compensation in the Court of Claims, and yet as the 
record shows at length, at the insistence of government 
counsel J was told I could not even talk about the Court 
of Claims and that I could not cross-examine and say: 

“Had you taken into consideration, Mr. Mason, 
the fact that Mr. Tavares had the right to sue in the 
United States Court of Claims and recover the dam- 
ages between the option price of the shipyard and 
what it could be sold for?” 


I could not, in fairness to the ruling of the court, ask 
any kind of a question like that, and refrained from so 
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doing. Nor could I ask any of the experts whether they 
had, in arriving at their opinion as to value, taken into 
consideration as to this lease and option contract, that he 
had a right to enforce that option or to recover compen- 
sation for its breach, [86] or, if you please, to recover 
compensation because the government by its declaration of 
taking prevented it from ripening into an existing option 
which he could exercise. 

Now, I am in the situation where I gather, from what 
the court said from time to time during the record, that 
the court felt that my value of the option was a matter 
to be presented to a subsequent forum, a different forum. 
I gather that from this statement, again at page 433, 
where the court says: 

“When it comes to the question of value of the 
option, it seems to me that the case can be simplified 
by the optionee preserving in the Court of Claims 
anything subsequent to the date of the termination 
Or the project. 


Now, as a matter of fact, if the court had the right in 
this case so to do, I would make no objection. The trou- 
ble is that with Judge Yankwich’s ruling on pre-trial that 
my interest is being taken, all of it, and it is compensable 
herein, I do not see how any court here, except an Appel- 
late Court that would reverse Judge Yankwich’s ruling, 
could preserve to me an action in the United States Court 
of Claims, to file an action for damages. 

I am confronted with the situation that as long as Judge 
Yankwich’s order on pre-trial stands I have to prove all 
my rights in this court, they are all here, and the judg- 
ment [87] becomes res judicata as to all of them,—if I 
understand what the court has ruled, or intended to rule 
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in this case. And yet there was submitted to the jury the 
determination of the value of that option without their 
being permitted to hear in the argument by me, or in tes- 
timony by a witness, or from the court, or any other 
source, and they never even became aware of the fact 
that Tavares, as of the date of the declaration of taking, 
would have, except for the filing of this condemnation 
suit, a chose in action against the United States Govern- 
ment, which he had an absolute right to prosecute in the 
United States Court of Claims, the only court in which the 
government has consented to be sued, for an amount here 
involved, and that he was being deprived of that right 
under Judge Yankwich’s ruling, because by this very dec- 
laration of taking the government acquired that right. 
I don’t care whether it had come into being, into existence 
as an option, or whether it was a breach of it after it 
came into being. In any event, it was a contractual right. 

Now, all of these decisions here, and I have searched 
them and have tried to find an exact case, and admittedly 
we can’t, but they all boil down to where the courts have 
said repeatedly as to the value of property in these con- 
demnation cases it is proper for the court or for the jury 
to take into consideration all of the uses to which the 
property can be put. [88] 

Now, what are they condemning here? They are con- 
demning a certain contractual right. When they condemn 
our Exhibit W, our lease and option contract, the most 
valuable use to which that contract could be put would be 
to found upon it an action in the United States Court of 
Claims for the recovery of compensation or damages as 
between the option price of this shipyard and what the 
shipyard could be sold for. And yet, as the record stands 
in this case, this judgment is res judicata of every right 
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that my client has and will continue to have just so long 
as Judge Yankwich’s ruling stands. 

The Court: May I interrupt you a moment, Mr. 
Martin? 

Mr. John M. Martin: Certainly. 

The Court: I recall that during the case, and maybe 
that comes from a reading of the transcript, there was a 
discussion at the bench with respect to a certain line of 
questions that were being propounded, I think by your- 
self, and the court and counsel, in the presence of the re- 
porter, had quite a discussion concerning the reservation 
of rights before the Court of Claims. Is my recollection 
correct ? 

Mr. John M. Martin: Yes. Your Honor was pro- 
ceeding on the theory that we could preserve and protect 
those rights, and that we could draw a line of demarca- 
tion, but I didn’t feel I could and that I should make my 
offer of proof. I will read what I said at that time. Never- 
theless, I felt in obedience to your Honor’s instructions,— 
Mr. Landrum objected to my talking about [89] the Court 
of Claims, and your Honor said I would not be permitted 
to. I want to just read page 401 of the transcript. 

Thes@ount> eemame set that. 

Mr. Martin: It is rather lengthy, but if you will start 
at about line 5 of page 401, or, go back and start at page 
400, line 20. At that time I had in mind the admissibility 
of proof as to the consideration with which we had parted 
in this case by the condemnation of the lease and option 
contract. So if you will begin at line 20 of page 400 of 
the transcript where it states,—or, do you have the page 
before you there, your Honor? 

nee Court- Ves. 

Mr. Martin: Thank you. 
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The Court: On page 403, Mr. Martin, and I am ask- 
ing this because I have no independent recollection, com- 
mencing with line 13, after the discussion ensued about 
the reservation of a claim or suit in the Court of Claims, 
or if you will go back to line 9: 

“Mr. John M. Martin: Plus the fact as to what 
the jury had to do with that. If I am strictly limited 
to the normal rule of eminent domain, then I am lim- 
ited to the fair market value of my leasehold estate. 

“The Court: We will cross that bridge when we 
come to it. I haven’t had from any of you yet your 
requested instructions, and I want them when we 
recess tomorrow night, at least.” 


Did you hand up any requested instructions on that 
point? 

Mr. John M. Martin: No. 

The Court: I don’t remember [90] 

Mr. John M. Martin: The only request I made, if the 
court please, was based on the theory on which I was 
permitted to offer evidence, and that was market value. 
That is the only evidence I was permitted to offer. If 
you will carry forward in the transcirpt there, there is a 
bit that is not material, but starting at, for instance, line 
18, page 403: 

“The Court: What I want to know is whether 
you gentlemen are together on the factual presenta- 
tion of what you want to present to the jury. 

“Mr. Landrum: No, your Honor. We seem 
very far apart. I can’t get counsel’s theory. If it is 
that he is entitled to claim some compensation from 
the government of the United States in a condemna- 
tion case for the reason it took away from his right 
in the Court of Claims— 
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“The Court: There are, of course, certain rights 
terminated by eminent domain proceedings. Some- 
times those rights are such as, in the absence of the 
sovereign power, would not be considered just. 

“Mr. Landrum: He certainly is not going to try 
a case before the Court of Claims and this jury, too. 

“Mr. John M. Martin: I am of the opinion that 
you have raised the jurisdiction again on me. 
If [91] the court can accord me the same right as in 
the Court of Claims— 

“The Court: You need not have any fear but 
what the court, in so far as it can, will permit the 
jury to find just compensation for the taking which 
the government has accomplished. 

“Mr. John M. Martin: Then I don’t need a re- 
quested instruction. 

“Mr. Landrum: I will say this, and I say it ad- 
visedly, that there are a good many more instruments 
of this kind. There are a lot of instruments that 
were signed up long after this case was brought. 
If counsel is going to be permitted, and I know he 
is not, to go and talk about the right to sue in the 
Court of Claims— 

“The Court: No; he wouldn’t be permitted to dis- 
cuss that. The court has stated that, as a matter of 
law, without indicating anything further at this time, 
the case will be submitted to the jury upon the theory 
that the jury shall fix just compensation for the tak- 
ing that has been accomplished by the government 
at the time applicable to the case.” 


Now, I understood there that in proper conduct of 
Tavares’ testimony the only thing I could do, in living up 
to the letter of your Honor’s ruling was to refrain from 
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discussing [92] Court of Claims before the jury, and to 
refrain from cross examination of witnesses as to wheth- 
er they were aware of the existence of the right to sue in 
the Court of Claims to recover just compensation. And 
I felt I had no right to come back with Mr. Tavares on 
the stand at the time and ask him: Now, Mr. Tavares, 
did you in arriving at the opinion stated as to value take 
into consideration the fact that you had a personal and 
unassignable right in the Court of Claims, the only court 
in which the government under the Act of Congress had 
consented to be sued, to file a suit for the enforcement of 
your rights under the option, and that except for the re- 
quirement to prove your compensation here, you could 
maintain your right for an independent action? Now, 
just what would have been a proper way to get that before 
the jury is not disclosed by the record in the form of aff- 
mative proof. But I assure your Honor the reason I did 
not make that offer of proof is because I felt it would be 
contrary to your Honor’s ruling. 


On the other hand, I had come into the case prepared 
to try the case; in view of Judge Yankwich’s ruling, on 
the theory that our entire interest was being taken, in- 
cluding the option, and that our entire interest was here 
compensable, including our option, and that is the way I 
planned to try the case, so that when we were through we 
would have adjudicated every right we had. But now I 
am fearful, in view of Judge [93] Yankwich’s ruling, 
that I have adjudicated every right and that I have done 
so at a time when your Honor really felt as stated here 
on page 433 of the record: 

“When it comes to the question of value of the 
option, it seems to me that the case can be simplified 
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by the optionee preserving in the Court of Claims 
anything subsequent to the date of the termination 
Otmbhe: project.” 


Now, it just seems to me that I was put in a situation 
there where, in obedience to Judge Yankwich’s ruling, I 
had to put in my evidence and be forever bound in this 
suit, and where in obedience to your Honor’s ruling I 
was told I should not do so, and I didn’t do so. And I 
have said in my affidavit that I was taken by surprise. 

I think had the jury known that, in addition to the value 
of the leasehold interest that a proper measure of the 
value of this option was its actual value, that you could 
not barter or sell it, but that its actual value was what- 
ever you could collect upon it in an action in the United 
States Court of Claims. And what would be the rule 
in force in suing in the United States Court of Claims? 
Why, the difference between the market value of that 
shipyard and the option price of the shipyard. That 
would have furnished the added value of the option which 
the expert witnesses, under Judge Yankwich’s ruling were 
entitled to take into consideration [94] When they testi- 
fied as to their value of the entire leasehold and option 
estate then being taken. 

Now, perhaps I was derelict in what I was trying to 
accomplish, but I certainly have been caught between one 
order of Judge Yankwich, which requires me to put in my 
proof and be forever bound by it, and your Honor’s rul- 
ing, under which I was restrained from putting in the 
proof. The result is that the case has never been tried 
on its merits. The possessory rights may have gone in on 
the issue of market value, but the option rights of my 
client did not. True, they could not be sold, but that 
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would not make any difference in the United States Court 
of Claims, and the government would not be presumed to 
be bound by the market value, but they would weigh 
whatever damage you can prove you sustained, whether 
you could sell it for a nickel or for $1,000,000. The proof 
would be the difference between the market value of the 
shipyard and the option price of the shipyard. That 
would have been the full measure of the just compensa- 
tion for the value of our option, for the failure of the 
government to perform, or for what you might call con- 
ifact iEuceations )! am mot referring here to ;comucer 
frustration in the sense as stated by Justice Butler, be- 
cause there they were dealing with contracts where there 
was no privity of contract with the government. For 
instance, in World War I, where they would say the gov- 
ernment would contract to take your entire output, and 
the government would requisition or take the [95] entire 
output of the factory, and I say I am tremendously dam- 
aged, but I have no privity of contract with the govern- 
ment. There the cases they have referred to as frustra- 
tion of contract are a frustration of a third person. But 
in a case of this kind, where the contract is directly with 
the government and there is a direct privity of contract, 
whatever damage we have was an absolutely enforcible 
obligation until such time as we were discharged from 
that contract, and that was at the declaration of taking 
in the instant case. Jt seems to me that we have not been 
compensated. If that can be accomplished here, then the 
government has a defense to every suit now pending in the 
Court of Claims or that can hereafter be filed, and all 
they have to do is to condemn the basic contract, which is 
non-assignable by its terms, and instruct the jury that 
it can’t be sold and that the verdict should be zero. 
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I do not believe for one minute that the Tavares Con- 
struction Company have had a chance to have their option 
rights determined on their merits by the evidence here ad- 
duced. I don’t think sufficient testimony was permitted 
to go before the jury to even make the jury aware of the 
existence of such a right, inherent in the option contract, 
that Tavares could sue in his name and enforce it regard- 
less of whether it could be sold or not, where you could 
not barter and sell a contract with a government, but 
where it has a [96] value, and I think the jury, in fair- 
ness and to prevent a miscarriage of justice, should have 
been informed as to that right. 


As to stating the exceptions, I must confess that I have 
read a lot of law on the question as to how they intend 
and contemplate making applicable the Federal Rules of 
Civil Procedure, under our new rules in these condemna- 
tion cases, in the face of the Second War Powers Acct, 
where they go back and adopt the old statutory procedure. 
But from everything I can learn and everything I knew 
on that subject at the time I was trying this case, it was 
my opinion that I had the alternative of either stating 
my exceptions and being bound by those that I could re- 
member and state, or of not stating them and letting the 
law of the State of California preserve them unto me. 
It is my opinion that had I attempted to state any ex- 
ceptions to the charge at the end of the charge to the 
jury that I would be bound by the enumeration of those 
which I stated, and as to any I couldn’t remember it would 
be just too bad. I couldn’t remember them all. I didn’t 
feel I could intelligently state them. It was my under- 
standing under the California law that my exception was 
saved, and that I could either state them or need not do 
it, and inasmuch as I could not do it intelligently from 
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recollection, I assumed that my rights were protected un- 
der the statutory provisions of Section 646 and 647 of 
the California Code of Civil [97] procedure. Since then 
I have briefed that question, and I think that is true. I 
do not think it makes it very difficult on the court, but it 
seems to me that when Congress added to our judicial 
provisions there that last sentence, that notwithstanding 
any rule of the court to the contrary, under our Federal 
Rules as adopted or by any supplementary rules that the 
local court might add thereto, that is the situation, and 
at the present time I still recognize confusion in how I 
am to make a record that protects the interests of my 
client. For instance, as to the entry of the judgment 
here, under the Federal Rules I should approve it as to 
form, if I have no objection as to the form. In trying 
to meet both the requirements of the California Code of 
Civil Procedure and the Federal Rules, I felt that the ad- 
visable thing was to be there on time and to state what- 
ever objection I had. 


I do feel there has been a miscarriage of justice here, 
and in order for a jury or a court without a jury to prop- 
erly evaluate and compensate in a just manner Tavares 
for the taking of the option rights, that the court would 
have to have in mind the yardstick by which the Court of 
Claims, for instance, would compensate Tavares in the 
event the right to compensation was being there adjudi- 
cated, instead of, in obedience to Judge Yankwich’s rul- 
ing, being here adjudicated. I am not to blame for that 
dilemma for the reason that the [98] United States Gov- 
ernment, who wanted this shipyard, had a right to con- 
demn the land or the leasehold estate or the interest in 
the land, and they had a right to condemn personal prop- 
erty. But I do say that they have not shown any public 
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necessity, and I know of the existence of no right through 
eminent domain to condemn a chose in action held by 
Tavares as to personal property. There is about $2,000,- 
000 worth of personal property here. Yes, they could 
condemn the personal property, and take the leasehold 
and condemn the option rights in the land, but I know of 
no public necessity and know of no right under eminent 
domain for the purpose of condemning a chose in action 
against the United States Government as to personal prop- 
erty, where that is a chose in action which the government 
itself has granted. That contractual right was granted 
by the United States Government to my client twenty-four 
hours after this suit was filed. I don’t know what will 
happen in this case, any more than court or counsel, but 
suppose, for instance, some court some day holds that 
there was no public necessity for condemning the right 
of action, the chose in action which my client possessed 
against the United States Government as to the personal 
property. Suppose, for instance, that the court some 
day holds and reverses Judge Yankwich and says that the 
interest of Tavares, in so far as his option is concerned, 
has not been taken and condemned in this case, and that 
I have [99] and possess, by virtue of that fact, all the 
option rights that Tavares originally had, right up to Jan- 
uary 1, 1950, but that the government having, as the evi- 
dence here shows, dismantled the property, removed it and 
changed it, has not performed that agreement, it would be 
a useless act for me to get performance. You will find 
a stipulation of record in the case that the government 
waived a 10-day notice, and it did not go before the jury 
because it was past the deadline of December 23, 1944, 
but you will find there in the stipulation an answer from 
Tavares asking the government to calculate the contract 
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price at which it might elect to ascertain what compensa- 
tion it would give for the removal of the property, or 
what additional allowance they intended to make for the 
improvements they put on of $1,000,000 or $1,500,000. 
That letter was never answered. The whole correspon- 
dence is in the file. That was not material to this jury, 
but when you come down to the fact that some day some 
court may hold that while all of our right and title and 
interest in and to the land and to the interests in the land 
was taken, that as to our chose in action, our action rights 
in this personal property, that there was no public neces- 
sity, and it was not taken. They may hold that only our 
leasehold estate and property rights were taken, but that 
our contract frustration rights still remain. If they do, it 
seems to me that the acquisition cost, as determined in this 
action, is the con-[100] tract measure, which my client 
agreed with the United States Government twenty-four 
hours after this suit was filed would become the option 
price upon this site. And I am vitally interested in seeing 
that option price, that acquisition cost, is fairly deter- 
mined, and at a proper time I shall demand in writing in 
this case that the United States Government present, for 
the use and benefit of the Tavares Construction Company, 
a motion for a new trial in this case. 

I do not propose to have my client bound by an acquisi- 
tion cost which is reached by stipulation or other than by 
condemnation decree, where I feel the judgment is exor- 


bitant. 
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We are in a situation here where the same jury upon 
the testimony of the same witnesses goes clear to one 
extreme in the rendering of a judgment, a verdict against 
the government as to one set of defendants, for even more 
than, or, not only more than the government witnesses 
testified to, but even more than some of the claimants’ 
witnesses testified to, and at the same time the same jury, 
upon testimony from the same witnesses, rendered a ver- 


dict against my client in favor of the government for zero. 


We are in the anomalous situation, if the court please, 
where the sole isstie is just compensation and of the gov- 
ernment coming in and trying to negotiate and get our 
from under, and where the verdict has been carried by 
that jury to the very extreme on the one hand and against 
the government, and [101] trying to take advantage of 
everything the government gained by that same jury, on 
the testimony of the same witness, and going to the other 
extreme and bringing in a verdict against my client for 
zero. 

If the court please, I do not believe that is just com- 
pensation. I do not believe that this court or any other 
court will ever so hold. I do not believe I have had a 


chance to present, fully present the issues of fact and 
prove value on all the issues of this case. 


I am sorry I can’t point to a particular case in point. 
I can assure you there are none. I have tried to find one. 
The fact that the issues are novel is not my fault. 

Thank you. 

The Court: J] want to ask one further question about 
the record, Mr. Martin, or any of you, as to a matter that 
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I am not familiar with. Was there at any time any ap- 
plication made for the severance of the trial on the Tav- 
ares interests? 

Mr. John M. Martin: No: There was some discus- 
sion) back amdeterch, and, as a matter of fact, theM@iaa 
discussion was I think the day before the trial here I 
suggested to Mr. Landrum that, if he wanted to, I would 
stipulate that we go ahead and try the case and get it 
over with, but so far as the Tavares interests were con- 
cerned, I would stipulate that the court could decide the 
award to Tavares. I knew the legal principles in issue 
and I didn’t think it would be proper [102] to go to the 
jury. But the case was delayed, it had been filed several 
years ago, and we felt it should be determined. But, so 
far as I am concerned, that offer is still open to the gov- 
ernment. I will still stipulate now, if the government 
wants to make it, that I will submit this case to your 
Honor on the record without a jury. 

The Court: J was not asking for that purpose. 


Mr. John M. Martin: That is true. 
The Court: But I was asking it for the pertinency the 


question has to the argument. Have you finished? 
Mr. John M. Martin: I have finished, your Honor. 
The Landrum: I have nothing further, your Honor. 
The Court: I wanted to say this on that phase of it, 
that is was a complicated situation. I have presided in 
the trial of many condemnation suits, and all other types 


of suits for thirty-six years, both on the State and Fed- 
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eral benches, and both on the trial and on the appellate 
tribunals, and I have never encountered a condemnation 
case, with a jury I mean, which was as complicated as this 
case was. That is the reason that I asked whether there 
had ever been any request made for a severance if the 
jury were to be called. Of course, no complaint could be 
made about the litigants calling for a jury. The Consti- 
tution says they may have a jury to fix their just com- 
pensation, so that no one has a right to complain about a 
jury being called in an eminent domain case. I am not 
[103] stating it for that reason. There was a jury called, 
and it rendered its verdict here. 

Mr. John M. Martin: Would the court like for me to 
state the reason that I did not feel severance was proper? 
It was only this, that there was pending in the State Court 
by one of the defendants in this suit, National City, a 
suit against Tavares for rents, and I had my counter- 
claims in this action set up, and with the pendency of this 
suit and seeing this court would first acquire jurisdiction 
of the parties and the right on the date of the declaration 
of taking that this matter should be here litigated, I did 
not see how I could agree to a severance and at the same 
time participate in the trial of a suit where National City 
was putting in its evidence as to that right. 

The Court: I will have to read the record before rul- 


ing. You have made the motion, and it is submitted. 


[Endorsed]: Filed Jul. 29, 1947. Edmund L. Smith, 
Clerk. [104] 
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REPORTERS @URANSCRIPT OF PROCEEDINGS 
ON HE wG OF MOTION TO CORRE? 
AND MODIFY RECORD AND JUDGMENT [1] 


Los Angeles, California, Tuesday, December 2, 1947. 
11:00 A. M. 


The Clerk: No. 248—Southern Division, Civil. United 
States of America v. Certain Parcels of Land in the City 
of National City, et al. Motion of defendants Tavares 
Construction Company, Inc., et al., to correct and modify 
record and judgment. 

Attorney Landrum for the Government and Attorneys 
Martin for the defendants. 

Sites @Gurt- see roceed, gentlemen. 

Mire john Mo Martin: It the Court please, thicticua 
motion I filed to modify and correct the record and judg- 
ment in this case. I filed a supporting affidavit and I 
will not repeat the statements in that affidavit, but some- 
what explain what prompted me to file this motion. 

After a careful examination of the record in connec- 
tion with the settlement of the record on appeal, I per- 
sonally was convinced, in such examination of the record, 
that it must have been the view of the trial court that the 
court was without power in this proceeding to determine 
the question of compensation for the taking or cancella- 
tion or frustration of the option contract held by my 
chent. 

I have tried to meet what is rather a difficult problem, 
that is, to set forth in my affidavit what I conceived to 
be in the mind of the court, from the impressions gained 
during |2] the trial and reading the transcript, but it did 
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appear to me that in the view of the trial court there was 
but one possible exception that the court had in mind in 
the conclusion it had reached as to lack of power to deter- 
mine the question of compensation as to the option feature. 


That exception was perhaps the jury could, by a direct 
finding, tell the court whether in the jury’s opinion this 
option could be sold upon the open market and by reason 
thereof had a market value. 


As I see it, the verdict in this case was really a directed 
verdict. The jury was directed or instructed that in the 
event they found that the option contract could not be 
sold, their verdict was to be for zero. After retiring for 
consideration of the case, they returned with the request 
that final instruction be again read to the jury, and the 
jury went out and promptly brought in an answer of zero. 
To me that was a very definite instruction to the jury, 
that if they found the option could not be sold—only on 
the open market—they were directed to so indicate their 
conclusion by the word “Zero” in the place for the ver- 
dict. 


I think, had the court asked them to expressly make a 
special finding as to whether it could be sold, their answer 
would have been “No,” the same as they put in their an- 
swer “Zero.” If that is true, and by that I mean if my 
conclusion of the view of the trial court is correct, then 
the court, [3] instead of proceeding to determine just 
compensation or attempting to fix an amount of just com- 
pensation for the taking or cancellation of this option, 
should by its record and judgment simply have determined 
that, in view of the special finding of the jury, the court 
was without power in this proceeding to determine the 
question of just compensation. 
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If the judgment so provided, it would, as I see it, more 
nearly conform to the views of the trial court as I gained 
them from the record and from the trial. As it now 
stands, I have attempted in an affidavit I filed to point out 
the portions of the record from which I have drawn the 
conclusion or reached the opinion that I have just ex- 
pressed. I will not at this time read that affidavit unless 
the Court desires to have me do so. 

The Court: I have read it, Mr. Martin. 

Mr. John M. Martin: Thank you. 


The Court: Mr. Landrum, what have you to say 
about the matter? 


Mr. Landrum: If your Honor please, may I in the 
beginning express my happiness to be in your court again. 
But I do feel, if the Court please, that it is about time 
there should be an end to this matter. 

As I understand the motion and the moving affidavit, it 
amounts to nothing more nor less than a motion to amend 
a final judgment of this Court. I am, of course, not thor- 
oughly [4] familiar or my recollection isn’t just as clear 
possibly as it should be, in that we tried this case almost 
a year ago. I do know, however, that this record shows 
that by agreement there was submitted to Judge Yankwich 
two questions. I do recall very distinctly that at the be- 
ginning of the trial of this action your Honor stated that 
you considered yourself bound by Judge Yankwich’s 
order. 

In October, 1946, Judge Yankwich held, first, that the 
rights and interests of the Tavares Construction Company 
had been taken and condemned in this action. 

Second, that the Tavares Construction Company had 
a compensable. interest. 
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Now, when we started the trial of this case at San 
Diego, I recall very distinctly, although I do not know 
that the record shows it, that your Honor said that you 
were bound by Judge Yankwich’s order. Of course, if 
your Honor please, I personally could see no reason for 
the presentation of that matter to Judge Yankwich, be- 
cause it has always been my opinion, by virtue of the 
declaration of taking of December 23, 1944, the Govern- 
ment took all the rights and interest of the Tavares Con- 
struction Company. So I say that this question has al- 
ready been passed upon by Judge Yankwich. It is part of 
the record here. 

Then, if your Honor please, in addition to that, we 
came before your Honor on a motion for a new trial. 
That I believe [5] was on the 6th day of June, 1947. If 
your Honor will take the record that was made on that 
motion for a new trial, you will find that almost the same 
thing that he now presents was presented by Mr. Martin 
to your Honor at that time. And your Honor will re- 
call, I am sure, the argument which Mr. Crouch made, 
wherein he undertook to say to your Honor that Judge 
Yankwich had said there must be compensation paid. 
Your Honor went into that at length in the record. 

Of course, your Honor explained to Mr. Crouch that 
Judge Yankwich did not hold that that jury must neces- 
sarily return a verdict for some amount. The record is 
perfectly clear on that. 

So, as I say, the matter was presented to your Honor 
on that motion for a new trial. That is the second time. 
Now we are here again. "i 

If your Honor please, when I was assigned to try this 
case I came here. I was told that there had been some 
sort of an agreement or an understanding between repre- 
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sentatives of the Government of the United States and 
Mr. Martin wherein and whereby, if Judge Yankwich 
held that the rights of the Tavares Construction Company 
had been taken in this proceeding, that we would try it 
wholly and without raising the question of the jurisdic- 
tion of this Court in a condemnation proceeding to deter- 
mine compensation for the taking of these facilities and 
personal property. [6] 

Mr. Martin stated to me he had that agreement with 
Mr. Littrell, and if your Honor believes that, I carried 
it out. 

Regardless of the handicap to which the Government 
might have been put in the trial of this action, I under- 
took to carry out what Mr. Martin said was the agree- 
ment. 

Now I feel this way, if the Court please: There de- 
fendants assumed the burden of proof in this action. 
These defendants laid the pattern under which just com- 
pensation was determined in this case. These defendants 
placed upon that witness stand as their first witness Mr. 
Tavares. They followed him by Mr. Hotchkiss and they 
followed him by Mr. Anewalt, and to each and every 
one of those witnesses was propounded the hypothetical 
question, “What, in your opinion, was the fair market 
value of all the rights and interests of the Tavares Con- 
struction Company under and by virtue of Plancor 407, 
Exhibit W?” They laid that pattern. 

They were the ones that determined that the question 
which that jury was to determine was the fair market 
value of the interest which Tavares acquired under and 
by virtue of that exhibit. I say to your Honor that 
this question has been answered, and it has been an- 
swered by this jury. 
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First, | want to say to your Honor that we have here 
nothing more nor less than a rehash of the matters which 
were presented to Judge Yankwich. 

Second, that we have here nothing more nor less than 
a [7] rehash of the matters which were presented to your 
Honor at San Diego on the 6th day of June, 1947. 

I also want to say to your Honor that this motion 
asks your Honor to determine the question of the juris- 
diction of the Court of Claims, should this matter be pre- 
sented to it. They come here and ask your Honor to say 
that they have left a matter which they can present to 
the Court of Claims. Wi5th all due respect to this Court, 
I very earnestly submit that it is beyond your Honor’s 
power to determine whether or not the Court of Claims 
would have jurisdiction. And I say to your Honor that 
if they have, they have. 

If this judgment stands as it is, if they proceed in 
the Court of Claims, it will be up to the Court of Claims 
to determine what the question of their jurisdiction is. 
And then I say this judgment has been appealed from. 

This is an action in eminent domain, an action in con- 
demnation, and I very earnestly submit to your Honor 
that this Court has no jurisdiction. This judgment has 
not only been appealed from, but the term in which it was 
entered expired on June 30, 1947. I believe it to be the 
law that where a judgment has been appealed from, the 
District Court has no jurisdiction to modify, vacate, or 
amend its judgment. And in support of that contention 
I respectfully cite to your Honor Miller v. The United 
States at 114 Fed. (2d) 267. 


Now, this judgment was entered on June 6, 1947. The 
term [8] of court at which it was entered expired June 
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30, 1947. The authority of this Court with respect to 
this judgment ended with the end of that term. 

I respectfully cite to your Honor United States v. 534.7 
Acres, 157 Fed. (2d) at 828. That case was decided in 
1946; 15/heds (ZatmawsZs. 

I also cite UnitedeStates v. Smith, 331 U. Sratete?: 


In the Miller case the Court stated very plainly: 


“The District Court has no authority to vacate a 
judgment by it entered in an action at law after an 
appeal from said judgment has been taken.” 


Your Honor knows, and the record will show, that this 
case has been appealed. 

Now, if your Honor please, along the lines of what I 
did when I tried this case, I have reduced this question 
of law to writing. J] have a memorandum, if I might be 
permitted to hand it to your Honor, and I will hand coun- 
Sela Copy Of It 

Now, there is just one more word which I desire to 
say to your Honor, that counsel appears to rely upon 
paragraph 14 of page 14 of this judgment, wherein it is 
recited that this Court retain jurisdiction of this matter 
for the purpose of making any further orders, decrees, 
or judgments herein. I take it that he must rely upon 
that paragraph of this judgment as his authority against 
the decisions of the courts which I have cited to you. [9] 

If your Honor please, this is a final judgment, and I 
am sure we all know that that paragraph is inserted in 
judgmenis in condemnation in order that the Court may 
make any further orders or decrees to carry out that 
judgment. It does not mean and it was not intended to 
mean that this judgment itself could be changed and 
amended. The new Rules of Civil Procedure do not 
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apply to condemnation cases, and that paragraph 14 of 
page 14 of this judgment does not give this Court au- 
thority to change and amend a final judgment which has 
already been appealed from. 

I respectfully submit to your Honor that this case was 
fairly tried. They themselves assumed the burden and 
submitted to this jury the question of what was the just 
compensation for the taking of all the rights and inter- 
est which Tavares Construction had, by virtue of Exhibit 
W. That jury answered that just compensation was 
zero. 


I respectfully cite to your Honor in that connection your 
Honor’s own statement in this record to Mr. Crouch 
when Mr. Crouch argued that Judge Yankwich had held 
they must receive some compensation. 

We have submitted this matter, and in all justice and 
in all fairness we very respectfully suggest there should 
be an end to this matter. 

The Court: Before you answer, Mr. Martin, I want 
to call attention to what I think is a mistake in the record. 
I think [10] it would happen because of the phonetics 
that would be involved in the matter. 

On page 435 of the transcript, being transcript of 
Thursday, February 20, 1947, the word “structure” ap- 
pears on line 3. J think that word was “frustration.” 

Mr. Landrum: Yes, your Honor. 

Mr. John M. Martin: That is true. 

The Court: The reporter’s transcript reads thus: 

“T am not saying that there may not arise in some 
other forum a claim for structure breaches, and so 
forth, for damages of that kind.” 
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I think that word ‘‘structure’— 

Mr. Landrum: What page is that, your honor? 

The Court: It is on page 435 of the record. 

Mr. Landrum: If your Honor please, could I say 
just one further word? 

The Court: That should be corrected in the transcript 
before it goes to the Court of Appeals. 

Mr. Landrum: Your Honor understands there was an 
agreement between the Maritime Commission and_ the 
Tavares Construction Company on August 9, 1946, with 
relation to their re-negotiation and their further rights 
under this contract. That was not in evidence. 

The Court: I didn’t know that judicially. I have 
heard since, that happened. There was no way that the 
Court could be [11] apprised of that. 

Mr. Landrum: No. It isn’t in evidence, your Honor. 

The Court: I understand later on there was some- 
thing about that. 

Mr. Martin, do you have anything to say? 

Mr. John M. Martin: If the Court please, counsel in 
his memorandum states on page 2 that paragraph 14, page 
14, of the judgment here in question is the usual para- 
graph inserted in judgments in condemnation proceed- 
ings, “under and by virtue of which the Court makes or- 
ders and decrees with relation to the disbursement of 
funds.” 

The provisions of our judgment are not so limited. 
They are general; they are broad. They retain juris- 
diction of this Court for the purpose of making any or- 
der, and I assume that order would be any order neces- 
sary to carry out the true intent of the Court. 

If through inadvertence or otherwise this Court. has 
signed a judgment that does not carry out the true intent 
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of the Court, that intent may be perfected and carried 
out pursuant to the retained jurisdiction, as set forth by 
paragraph 14, page 14 of the judgment. 

Ii, on the other hand, we are to assume that the Court 
is without jurisdiction, no jurisdiction retained, that an 
appeal has been taken, then Mr. Landrum is in error 
in saying that the Federal Rules do not apply. If that 
is true, then the Federal Rules do apply. For that reason 
I specifically mention the Federal Rules, particularly 
75(h), in my memorandum of points and authorities, 
where there is an expressed authority granted either at 
the instance of the trial court or the instance of the 
appellate court, to modify and correct a judgment. 

While I am not informed as to whether the 90-day 
period has now expired since the adjournment of Con- 
gress, so that the new rules are now effective, they con- 
tain additional provisions, but they also contain this iden- 
tical provision 75(h) of the original rules, so that even 
if they are now effective by virtue of the expiration of 
the 90-day period since the last adjournment of Congress, 
even under those new rules the Court would have ample 
authority to do what is here sought. 

With reference to Mr. Landrum’s statement as to 
the understanding had between John M. Martin, as 
counsel for these defendants, and Mr. Ralph Littrell, I 
shall not go into that, other than to say that that under- 
standing was not carried out. It is a matter which does 
not concern this Court on the hearing of this motion, 
unless the Court wants to confirm that understanding and 
ascertain what it was. ; 

If the Court does want to ascertain it, I would like, 
by proper method, to show by Mr. Joe McPherson the 
instructions he did receive from Mr. Littrell. I would 
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like to show that later, the day before the trial at San 
Diego, when I found Mr. [13] Landrum was to try this 
case and Mr. Landrum told me he was not in a position 
to carry out those instructions and couldn’t do it, I then 
called Mr. McPherson and explained to him the position 
Mr. Landrum had taken. 

If we are going into that at all, I think it should be 
by testimony or affidavit of Mr. Littrell or Mr. McPher- 
son and not merely on statement of counsel. For that 
reason I won’t go into it, because it is not a matter—the 
negotiations were had first-hand with Mr. Landrum. I 
feel it would be unfair to go into it. 

I do say that understanding was not carried out. I 
recall that on one occasion, out of the hearing of the 
jury, at the Court’s bench, I said, “Mr. Landrum, you 
are again raising on me the question of jurisdiction in 
tiiieecace. 

I don’t think there is anything that the Court or coun- 
sel can do about that matter. If it is a misunderstand- 
ing, I am sorry it occurred. It has no weight.or merit 
in the consideration of the matter before the Court. 

The Court: This matter has given the Court some 
concern. 

The Court has again refreshed its mind on the record. 
It did so to some extent at the time of the consideration 
of the motion for a new trial, but it has again reviewed 
the record in the case. The mind of the Court, I think, 
is pretty clearly expressed in the record. I have several 
portions of the record that elucidate the mind of the 
trial judge during the progress [14] of the trial, when 
the jury was present and in the absence of the jury, 
particularly the latter, with respect to the matter under 
consideration. 
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I wish it understood that while the Court will not 
detail all of the portions of the record that indicate the 
aspect of the situation that is now being discussed, it 
thinks it will be able to indicate sufficient to show clearly 
that the mind of the Court during the trial was resolute 
on one aspect of the case, and that was the question of 
the option. 


On page 432 of the transcript, line 13, the following 
appears: 

“Mr. John M. Martin: If the court please, at no 
time have we contended nor do we now contend that 
we had any right to the free rent use of any part or 
portion of this yard, its facilities or machinery, for 
any purposes other than ship work for the United 
States government. 

“Mr. Landrum: Here is another angle to this 
case, if your Honor please,— 

“The Court: Why can’t you dispose of that mat- 
ter by a concession in the presence of the jury? 

“Mr. Landrum: I am perfectly willing to do that 
but I think it would be material—if your Honor 
please, the thing we are concerned with here is the 
valuation of that leasehold interest. If they contend 
for a lease, the value of that lease is dependent upon 
how much it costs [15] them to stay in that ship- 
yard. They have expenditures for insurance, for 
taxes, for guards, and all of those things. Now, if 
they contend that that leasehold has a value, what it 
will cost them to have that leasehold is admissible as 
going to the question of its value. We propose to 
show that they did have those expenses and that they 
even asked the government to pay a part of them. 
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“The Court: I think you are unnecessarily com- 
plicating the problem. The law of the case has 
been established as to the right to compensation for 
the leasehold. It is the option feature, of course, 
that is the only complex situation in the case. Other- 
wise, the General Motors principle and the principle 
laid down in the other cases that have followed the 
General Motors case are clearly determinative of the 
leasehold question, and that is going to be followed 
in this case. We are not going to overrule the prin- 
ciple of the General Motors decision for the injury 
that the lessee is put to by reason of the lawful ter- 
mination of this lease. 

“When it comes to the question of value of the 
option, it seems to me that the case can be simpli- 
filed by the optionee preserving in the Court of 
Claims anything subsequent to the date of the ter- 
mination of the project. 

“Mr. John M. Martin: Our theory is that there 

' is a deadline, that there was a deadline, of Decem- 
ber 23, 1944, [16] the date when the government 
took, by operation of law, our leasehold estate, and 
as to this lawsuit I am limited to the market value 
Orawiat 

“Tf, by virtue of some other contract with the 
government, they have agreed with me that I possess 
certain other rights covering the period subsequent 
to December 23, 1944, such rights are not involved. 

“The Court: Do you take any different position? 

“Mr. Landrum: No, your Honor. My position 
is simply this, that it is true that we are fixing the 
just compensation as of December 23, 1944, for the 
taking of this lease, coupled with an option, but I 
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contend that the question of how much that is worth 
is what is before this jury now. If I could say to 
the witness, ‘Mr. Witness, in case you did retain 
that lease that you are claiming was valuable, how 
much would you have had to pay out in costs’— 

“The Court: That is all within the terms of the 
date of fixation. 

“Mr. John M. Martin: That is right, and I have 
no objection to that line. That was all I was asking 
for. I asked him if it wasn’t a fact they had to pay 
rental at the rate of 10 cents— 

“The Court: Anything that comes within the 
period up to December 23, 1944, is a relevant matter 
to this [17] case. Anything that occurred subse- 
quent to that is not relevant in this case. I am not 
saying that there may not arise in some other forum 
a claim for frustration breaches and so forth, for 
damages of that kind.” 


Mr. John M. Martin: Pardon me. I would like for 
the record to show that it was Mr. Landrum who made 
the statement at line 20, page 434, and not Mr. Martin. 

The context there will show that. 

Mr. Landrum: If I made it, I made it. 

Mr. John M. Martin: That was your statement. 

The Court: I don’t recall that. That is something I 
wouldn’t recall. It does seem that is contextual there. 

Mr. Landrum: I don’t know, your Honor, whether I 
said it or not. 

Mr. John M. Martin: Very well. 

Mr. Landrum: I suppose I did, if he says I did. 

The Court: Let us continue on page 435, at line 5. 
Let me say parenthetically, before we do that, there is 
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a clear indication in the mind of the Court on this ques- 
tion of frustration, and the Court had entertained that 
throughout the case, that the question of the option was 
not necessarily correlated, insofar as condemnation was 
concerned, with the question of the leasehold estate. The 
question of the leasehold estate, I think, clearly was a 
matter that was subject to evaluation and award in this 
condemnation proceeding. [18] 


There is nothing in Judge Yankwich’s ruling that is 
counter to that conclusion. in my judgment. There is 
not anything in the ruling, either on pretrial by Judge 
Yankwich or during the rulings on evidence by the trial 
judge, or during the discussions with counsel in the ab- 
sence of the jury, at the bench, but what indicates that 
it was clearly in the mind of the Court that if there be 
any question of frustration, that we were not in the 
proper forum in which to ascertain that feature of the 
case. 


On page 435, commencing with line 5, the following 
appears: 


“Mr. Landrum: I am afraid I am not getting 
my point over to you. Iam sorry. To boil it down, 
it is simply this, your Honor. If they are in this 
case contending that they had the right to stay 
there, the right to possession under that leasehold, 
I am entitled to show how much that right of pos- 
session would have cost. 

“Mr. John M. Martin: We do not contend we 
had a right to stay there after it was condemned. 

“The Court: How could they contend that they 
had a right to stay there after the government ter- 
minated the contract? 
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“Mr. Landrum: No, your Honor; I am not say- 
ing it that way. That isn’t what I say. In arriv- 
ing at the value of this lease, counsel said in his 
opening statement [19] that they had a lease under 
which they could stay there until 1949, 

“Mr. John M. Martin: We couldn’t once the 


government terminated it.’ “ 


“The Court: That was a pure prospective event- 
uality and that prospective eventuality was terminat- 


ed by the government. 


“Mr. Landrum: And the question is how much 
have they lost by: reason of our termination of it. 
And what they lost must be determined by what it 
would cost to keep it. 

“Mr. John M. Martin: There is no objection to 
that. 

Pitew@out=) Youtdont seem to be at variance 
on that. 

“Mr. John M. Martin: Your Honor, I am in 
rather a peculiar situation. My position here is that 
my client has another agreement, that 1s not involved, 
dated August 9, 1945, by which the Maritime Com- 
mission has agreed that, for instance, my attorney’s 
fees are an item of expense. 

“The Court: Of course, you can’t determine those 
here. 

“Mr. John M. Martin: No; I don’t want to do 
it and I don’t want it before the jury. But, if coun- 
sel for the government starts to go into all of the 
contracts my client has entered into since December 


23rd— [20] 
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“The Court: He says he is not going to do that 
and, if he attempts to do so, he will not be permitted 
ond On its 

“Mr. John M. Martin: I want a separate right to 
go to the Court of Claims— 

“The Court: I have been trying, as far as we can, 
to keep this case separate and apart from any addi- 
tional claim that the defendants may have against 
the government, which is litigable in the Court of 
Claims, and we will do that by adhering to that dead- 
line of December 23, 1944. Anything that occurred 
subsequent to that is irrelevant to this issue unless 
the defendants bring it in themselves, and, if they 
do, then you have a right to respond to it. 

“Mr. Landrum: Could I ask your Honor this? I 
trust that your Honor will indicate whether you 
think it is correct or not. It is, if the question is 
the value of that leasehold interest, then may I not 
be permitted to show how much it would cost them? 

“The Court: I don’t know what you will be per- 
mitted to show. I think I know the rule established 
by those cases which were mentioned. 

“Mr. Landrum: I am very familiar with the 
Petty Motors and the General Motors cases. 

“The Court: Then, why don’t you follow the doc- 
trine [21] of those cases? I am not going to over- 
rule the Supreme Court. They fix the rule pretty 
strictly there. Let’s follow the Supreme Court. 

“(Thereupon the proceedings were resumed with- 
in the presence and hearing of the jury:)” 
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I could mention several other excerpts that substantiate 
that view as being the view of the Court on the questions 
now under consideration. 

In signing this judgment, there appears to be a state- 
ment in the judgment that is at variance with the mind 
of the Court, and was at the time the judgment on the 
verdict was signed. I will call attention to that. 

I want it also noted that the proposed judgment does 
not appear to have been endorsed by any of counsel for 
Tavares Construction Company interests. 

It was endorsed by the other defendants in the case, 
but I think there was no endorsement by them. Am I 
not correct, gentlemen? 

Mr. John M. Martin: That is correct. And the rec- 
ord will show a specific objection just prior to being 
signed. 

Mr. Landrum: At the time the judgment was pre- 
sented to your Honor, they had not approved it, but Mr. 
Martin stated in the record, and it is in the record, his 
objection to that judgment. And it is not the objection 
he makes now. 

Mr. John M. Martin: The objection, as near as I 
can [22] recall was that the record did not support the 
judgment. I can turn, in just a moment, your Honor, 
to what I said. It is at page 3 of the proceedings on 
the motion for new trial had on June 6, 1947. 

The Court: What page was that? 

Mr. John M. Martin: Page 3. It starts at the top 
of the page. 
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The Court: That does not touch the question that is 
under consideration now. The judgment, commencing on 
line 28, page 13, paragraph 10, reads: 

“That the just compensation for the condemna- 
tion and taking by plaintiff of all right, title, and in- 
terest of defendants Tavares Construction Company, 
Inc., Concrete Ship Constructors, Lloyd 5S. Stroud, 
R. S. Seabrook, Stroud-Seabrook, C. M. Elliott, 
Carlos Tavares, Henry M. Page and Don F. Gates, 
in and to the real property designated as Parcels 1, 
Zoe 5) 0, 7s, O10, 11 and Avand herciaaaer 
described, and all improvements, facilities and fix- 
tures located thereon, and the option, leasehold and 
possessory rights granted to said last named de- 
fendants, or any of them, by that certain lease and 
agreement dated December 27, 1941, between De- 
fense Plant Corporation and Tavares Construction 
Company, Inc., as amended (commonly known as 
Plancom +07 waceamended), is nothing, a25) 


Then, in paragraph 11, commencing on line 8, at page 
14 of the judgment, the following matter appears: 

“That all right, title and interest of defendants 
Tavares Construction Company, Inc., Concrete Ship 
Coristructors, Mloyd S. Strowd, R. S. Seabrock 
Stroud-Seabrook, C. M. Elliott, Carlos Tavares, 
Henry M. Page and Don F. Gates, in and to the 
real property designated as Parcels 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11 and A and hereinafter described, and 
all improvements, facilities and fixtures located there- 
on, and the option, leasehold and possessory rights 
granted to said last named defendants, or any of 
them, by that certain lease and agreement dated De- 
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cember 27, 1941, between Defense Plant Corpora- 
tion and Tavares Construction Company, Inc., as 
amended (commonly known as Plancor 407, as 
amended), have become and are hereby vested in the 
United States of America;” 


The Court inadvertently and without any intent to do 
so signed that judgment with that word “option” in there, 
in that portion of the judgment. 


I think it is clear that the trial court, while following 
what it conceived to be, and what appeared to it was, 
the ruling on pretrial, it did not enable this Court in 
condemnation to fix a value for what may or may not 
have been the frustration of an option right of the 
Tavares Construction Company [241 interests. It was 
and is this Court’s view that there should be no feature 
of this case that would prevent the interested parties, if 
any, from litigating as to what this Court conceives and 
did throughout the trial conceive to be the proper forum. 


The problem comes in just how to express that ap- 
propriately under the applicable rules of procedures. I 
may say it has been our belief that the amended Rules 
of Civil Procedure are not yet in effect. There seems to 
be a difference of opinion among the districts. 


In a written decision by Judge Wyzanski of Boston the 
other day, he held that the rules were not effective, that 
the Congress had not adjourned since sine die and there- 
fore the rules as promulgated, prior to the amendments, by 
the Supreme Court would still be the rules of procedure 
in the District Courts; while Judge Reeves, of one of the 
Missouri Districts, at Kansas City, held counter to that; 
so the matter is in debate. 
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My own view is, and I think that is the consensus of 
our judges here—and I am not speaking for any of them 
at all—that the amendments to the rules are not effective. 
Even if they were, there would be no change in the situa- 
tion here. The matter is how to reach it without, at least 
seemingly, being contumacious as far the Court of Ap- 
peals is concerned. I do not want the Court of Appeals 
to feel in any way that this Court, after an appeal had 
been taken, would feel as though it had jurisdiction in 
the sense [25] of deciding something differently from 
what it has always decided. 


This Court’s mind has always been centered on the 
fact that if there was any frustration of this contract 
it was not a compensable item in an eminent domain case. 
The deadline occurred on December 23, 1944, and that 
deadline was occasioned by the activity of the Govern- 
ment in taking over the leasehold. The question is if 
this is of an equitable character that could be reached in 
the Court of Claims on the theory of frustration of a 
contract. That, of course, is not one of those items that 
could be properly evaluated in an eminent domain pro- 
ceeding. 


I think probably we have a right to strike those words 
from the judgment. 


There is a rule here, Rule 60 of the Rules of Civil 
Procedure, which reads: 

“(a) Clerical Mistakes. Clerical mistakes in judg- 
ments, orders, or other parts of the record and errors 
therein arising from oversight or omission may be 
corrected by the court at any time of its own initiative 
or on the motion of any party and after such notice, 
if any, as the court orders. 
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“(b) Mistake, Inadvertence; Surprise, Excusable 
Neglect. On motion of the court, upon such terms 
as are just, may relieve a party or his legal repre- 
sentative [26] from a judgment, order, or proceed- 
ing taken against him through his mistake, inad- 
vertence, surprise or excusable neglect. The motion 
shall be made within a reasonable time, but in no 
case exceeding six months after such judgment, or- 
der, or proceeding was taken. A motion under this 
subdivision does not affect the finality of a judgment 
or suspend its operation. This rule does not limit the 
power of a court (1) to entertain an action to re- 
lieve a party from a judgment, order, or proceeding, 
or (2) to set aside within one year, as provided in 
Seemeor tie Judicial Code, U. S. C., Title 28, Sec 
118, a judgment obtained against a defendant not 
actually personally notified.” 


Do you think, gentlemen, that by striking that word 
from the judgment that the judgment will then conform 
to what the Court has expressed to be its opinion through- 
out? 


Mr. John M. Martin: I believe it will, your Honor, 
particularly in the light of the explanation showing ‘the 
intent. If there is any doubt about it, I do not see why 
the Court could not insert a sentence in the judgment 
which, in substance, said that “The Court finds it is 
without power in this proceeding to determine the ques- 
tion of just compensation under the option.” That is 
the substance, as I understand the Court’s view, of this 
case, and has always been the Court’s view of this case. 
If there is any question as to whether [27] that view 
must be expressed, not only in the trial record but also 
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in the judgment itself, certainly in the interest of clarity 
I would like to have it definite. 

The Court: I do not want to do this: I do not want 
either the litigants or any reviewing authority, or any 
other applicable judicial authority, to get the impression 
that this Court is changing its mind in the case or that 
it has any doubt but what it gave to the jury the law of 
the case in its instructions. I think I have shown that 
by the excerpts that have been read, and there are others 
that will substantiate that. There is nothing I have found 
that would operate to remove that impression. That was 
never in the mind of this Court, that any question of 
frustration of contract was litigated and terminated and 
adjudicated in this action of eminent domain. 

Mr. Landrum: If your Honor please, may I respect- 
fully. say that the Government must stay with the posi- 
tion that it has already taken. We feel that your Honor 
is without jurisdiction. And may I also say this, your 
Honor please: We spent days in the trial of this case, 
upon the very question of the market value of that option. 
I objected to it, and it is in writing in this record, to the 
introduction of any testimony as to’the market value 
of that option. 

That objection indicates, if your Honor please, I feel, 
that the agreement which Mr. Martin claims he made 
with Mr. [28] Littrell was carried out to the letter. We 
did litigate the question of the market value of that option 
which was cut off by this condemnation. I say that for 
the purpose of the record, and I cannot change it. 

The Court: I think we will conclude the matter by 
striking those words from the judgment, gentlemen, and 
leaving the judgment as it will be with those words 
stricken. 
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Mr. Landrum: Could I ask what the exact words 
were, your Honor? 

The Court: I thought I had gone over those once. 

Mr. Landrum: Your Honor stated this: “The Court 
inadvertently and without any intent so to do signed that 
judgment with that word ‘option’ in there.” 

The Court: I called attention to the paragraphs in 
which it was. 

Mr. Landrum: Yes, you.did, your Honor. I under- 
stand your Honor intends to strike one word only, and 
that is the word ‘‘option.”’ 

The Court: That is all. 


I call attention further to another observation which 
to me strengthens the determination as to what was the 
action of the Court. The verdict of the reads thus: 


“In the District Court of the United States 
In and for the Southern District of California 
Southern Division [29] 


“United States of America, Plaintiff, vs. Certain 
Parcels of Land in the City of National City, County 
of San Diego, State of California; Tavares Con- 
struction Company, et al., Defendants. No. 248-SD 
Civil. 

VERDICT 


“We, the Jury in the above-entitled cause, sworn 
and empanelled to determine just compensation for 
the condemnation and taking of certain property 
herein involved, find the just compensation to be as 
follows: | 
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“Parcel 9 (known as the Johnson land) $ 6,750.00 


parcels 1, 2,93, 5, 6,7, 8 and A (known 
as the City of National City Land) . $650,000. 


Out of which last named sum we allocate 
to the San Francisco Bridge Company as 
just compensation for the condemnation 
and taking of its leasehold interest . $ 50,000. 


To Tavares Construction Company, Inc., 
a corporation, Concrete Ship Construc- 
torsmeniomt venture, Lloyd 5S. Stroud, 
R. S. Seabrook, C. M. Elhott, Carlos 
Tavares, Henry M. Page, Don F. Gates 
and Stroud-Seabrook, a copartnership, 
for the condemnation and taking of all 
their interests under the agreement of 
December 27, 1941 (known as Plancor 
407, as amended) Se isi0)] 


“Dated: San Diego, California, February 27, 1947. 
“A, E. Roberts, Foreman.” 


Now, anything that occurred subsequent to December 
23, 1944, could not have been subject to that appraise- 
ment, and therefore the question of the frustration of a 
contract, which is not a question of the appraisement of 
the value of the property that is taken. 

It may be there will be features that could not be 
properly considered in an eminent domain case in the 
appraisement of a piece of property, whether it be real, 
personal, or mixed, that is taken, that would be properly 
considered in a proceeding before the Court of Claims: 

Now. there are two other recitals in the judgment 
wherein that word “option” is mentioned. 
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Mr. John M. Martin: That is particularly true, your 
Honor, at page 8, line 17, XI of the judgment. 

The Court: Yes. That is the word “option” on line 
17 of page 8 of the recorded and entered judgment. 

Then there are two or three recitals earlier in the judg- 
ment where the word is used again. But that may be 
merely a recital. 

Page 2, line 27: 

“Thereupon, evidence both oral and documentary 
having been introduced by and on behalf of plaintiff 
and said defendants upon the issues before the court 
and jury, [31] including the issue of the just com- 
pensation and the fair market value of Parcels 1, 2, 
3, 5, 6, 7, 8, 9 and A, and the right, title and inter- 
est of defendants Tavares Construction Company, 
Inc., Concrete Ship Constructors, Lloyd S. Stroud, 
R. S. Seabrook, Stroud-Seabrook, C. M. Elliott, 
Carlos Tavares, Henry M. Page and Don F. Gates, 
j@eemaero tarcels 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and 
A herein, and all improvements, facilities and fix- 
tures located thereon, and the option, leasehold and 
possessory rights granted said last named defendants, 
or any of them, by the aforesaid lease and agree- 
ment dated December 27, 1941, as amended, and the 
jury having heard and deliberated upon the evidence 
and having reported to the court its Verdict.” 


It appears again on line 15, page 6, paragraph VII, 
which reads as follows: 

“That plaintiff, by its Declaration of Taking No. 

1, filed herein on October 3, 1944, its Amended 

Declaration of Taking filed herein on December 23, 

1944, its Amended and Supplemental Complaint in 
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Condemnation herein, and its Bill of Particulars filed 
herein on April 16, 1945, which Bill of Particulars is 
considered as an amendment to plaintiff’s Amended 
and Supplemental Complaint in Condemnation, has 
taken and condemned all of the interests of defend- 
ants Tavares Construction Company, Inc., Concrete 
[32] Ship Constructors, Lloyd S. Stroud, R. 5. Sea- 
brook, Stroud-Seabrook, C. M. Elliott, Carlos Tav- 
ares, Henry M. Page and Don F. Gates, in and to 
the real property designated as Parcels 1, 2, 3, 4, 5 
Ge7eowoe lO, 11 and A, and hereinatter desemibcar 
and all improvements, facilities and fixtures located 
thereon, and the option, leasehold and _ possessory 
rights granted to said last named defendants, or any 
of them, by that certain lease and agreement dated 
December 27, 1941, between Defense Plant Corpo- 
ration, and Tavares Construction Company, Inc., as 
amended (commonly known as Plancor 407, as 
amended ).” 


I think the word “option” should be stricken there, and 
it is stricken there. 


The term is used in paragraph X, but I don’t know 
whether the use of it therein runs counter to the views 
of the Court on the matter. 


Paragraph X, beginning on line 23, page 7, reads thus: 
“That prior to December 23, 1944, defendant 
Tavares Construction Company, Inc., was the lessee 
of the real property designated as Parcels 1, 2, 3, 4, 
=) 6. 7, 8, 9, 10) Wiad A amd described in) plaimtims 
Declaration of Taking No. 1, Amended Declaration 
of Taking and Amended and Supplemental Complaint 
in Condemnation, and hereinafter described, together 
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with all improvements, [33] facilities and fixtures 
located thereon, under that certain lease and agree- 
ment dated December 27, 1941, between Defense 
Plant Corporation, an agency of plaintiff, and 
Tavares Construction Company, Inc., as amended 
(commonly known as Plancor 407, as amended), 
which lease and agreement also granted to defendant 
Tavares Construction Company, Inc., certain option 
rights to purchase said real property, together with 
said improvements, facilities and fixtures, and that 
Carlos Tavares, Henry M. Page and Don F. Gates, 
no other person or persons have or then had any 
right, title, interest or estate in and to said lease and 
agreement except the defendants Concrete Ship Con- 
structors, Lloyd S. Stroud, R. S. Seabrook, Stroud- 
Seabrook, C. M. Elliott, Carlos Tavares, Henry M. 
Page and Don F. Gates.” 


Mr. John M. Martin: That is merely a recital that 
we are the owner of that interest. 

The Court: I do not think that— 

Mr. John M. Martin: There is no reason to change 
that. 

The Court: I believe we have indicated wherein the 
entered judgment does not reflect the judgment of the 
Court, and accordingly it should be entered so as to indi- 
cate the views of the Court. 

Mr. Landrum: If your Honor please, I take it that 


your Honor’s order will be reduced to writing? 
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The Court: I would think so. Either that or I should 
[34] sign this oral opinion. 

Mr. Landrum: May the record show, your Honor, 
that the Government respectfully excepts to your Honor’s 
order and ruling made at this time? 

The Court: It may so show. I do not think we 
should amplify the record in any other way, gentlemen. 
In other words, if the matter proceeds on review in the 
Court of Appeals or elsewhere, I want those courts to 
know just what this Court is doing. I am not going to 
amplify that judgment. I think it does not show what 
the Court did or what was in the mind of the Court. I 
think the oversight or omission should be succinctly 
stated. And, Mr. Landrum, that you should remain here 
until such time as it is submitted, and it should be sub- 
mitted, I think, with celerity, so you can get away, so 
that it will not be left to someone else here to determine 
whether or not the record will reflect what the Court is 
doing. 


Mr. John M. Martin: If the Court please, due to the | 
fact this motion was pending, I have heretofore applied | 
to the Circuit Court of Appeals for an extension of time | 
in order that whatever ruling and record is made here | 


may be transmitted as a part of the record on appeal. The 
time has now been extended to December 24, 1947. 

It seems to me there is no way that I could state, or 
that anyone else could state, more clearly your Honor’s 
views [35] than you have heretofore stated them 1n the 
record. If that record, as stated by your Honor, is 
made a part of our record on appeal and is transmitted, 


as we have and will request, it seems to me it would | 


more accurately portray what your Honor has in mind 
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than for me to attempt or Mr. Landrum to attempt to 
put it in our own words. 

The Court: That strikes me as being the proper way 
to do it. But I want to do it in a way that will preserve 
the rights of the litigants and at the same time give to 
the reviewing court just what has been done. 

Mr. John M. Martin: I shall present no order unless 
directed by the Court specifically so to do. 

Mr. Landrum: Does your Honor wish me to present 
one? 

The Court: Do you desire to? 

Mr. Landrum: No, I would prefer not to. 

The Court: I think not. The only thought I had 
was whether the Court of Appeals would consider the 
transcript of this record. If it will, I will be glad to have 
them do so, because it is precisely as I desire to state it. 

Mr. John M. Martin: I think that is the better way 
to do it. I prefer and will send the entire record up as 
a part of the appeal record and file a copy so Government 
counsel will have a copy. 

Mr. Landrum: . May the record show that the Gov- 
ernment object to any such procedure as that, your 
Honor. [36] 

The Court: The Government will object to their 
transmitting that record. 

Mie anariuim: Yes. 

The Court: Are you going to object to it on any 
other ground’ than the jurisdictional ground that you have 
urged heretofore? 

Mr. Landrum: On the ground the Court is without 
jurisdiction. This matter is already up on appeal. The 
record has been set and made. 
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iiivesCourt: What is the only verounds 

Mr. Landrum: Yes, your Honor. 

The Court: I ruled on that. 

You are authorized to have this record prepared, and, 
so far as this Court is concerned, to transmit it to the 
Circuit Court of Appeals or any other appropriate agency, 
judicial or otherwise. 

Mr. John M. Martin: Miss Reporter, will you make 
an original and four carbons for me? 


The Reporter: Yes, sir. 


(Whereupon, at 12:20 o’clock p. m., December 2, 1947, 
the hearing in the above-entitled matter was closed.) 


[Endorsed]: Filed Dec. 8, 1947. Edmund L. Smith, 
Clerken 57] 


[Endorsed]: No. 11820. United States Circuit Court 
of Appeals for the Ninth Circuit. Tavares Construction 
Company, Inc., a corporation, Concrete Ship Contractors, 
a joint venture, Stroud-Seabrook, a copartnership, Lloyd 
S. Stroud, R. S. Seabrook, C. M. Elliott, Carlos Tavares, 
Henry M. Page and Don F. Gates, Appellants, vs. United 
States of America, Appellee. Transcript of Record. 
Upon Appeal From the District Court of the United 
States for the Southern District of California, Southern 
Division. 

Filed December 23, 1947. 

PAUL P. OBRIEN 
Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit 
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United States Circuit Court of Appeals 
Ninth Circuit 


No. 11820 


ieee PemeONSIRUCITION COMPANY, INCiea 
conporanem CONCRETE SHIP CONSTRUCTORS, 
a joint venture, STROUD-SEABROOK, a copartner- 
cappewoes | ROUD, R. S. SEABROOK, C. MEI 
Piotr LOS TAVARES, HENRY M. PAGE 
and DON F. GATES, 
Appellants 
VS. 
DN tees TATES OF AMERICA, 
Appellee. 


Ee ie By APPELLANTS FOR EXTENSION 
OF TIME TO FILE THE RECORD AND 
DOCCET THE APPEAL 


The above named Appellants respectfully petition the 
above entitled Court for an extension of time to file the 
Record and Docket the Appeal in the above entitled mat- 


ter upon the following grounds: 


1. That on August 26, 1947 Appellants filed their and 
the first Notice of Appeal to the above entitled Court 
from the Judgment in the action entitled “United States 
of America, Plaintiff, vs. Certain Parcels of Land in the 
City of National City, County of San Diego, State of 
California; Tavares Construction Company, Inc., et al., 
Defendants,” No. 248-SD Civil in the District Court of 
the United States, Southern District of California, South- 


ern Division. | lt 
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2. That the District Court has heretofore, pursuant 
to stipulation of the parties extended the time for filing 
the record and docketing the Appeal for the full time 
permitted by Rule 73(g) of the Federal Rules of Civil 


Procedure, which time expires on November 24, 1947. 


3. That there is now pending before the District 
Court a Motion to Correct and Modify the Record and 
Judgment, which Motion is now set for hearing on De- 
cember 2, 1947. 


4. That it is necessary and appropriate that the time 
for filing the record and docketing the Appeal be ex- 
tended sufficient time to enable the District Court to act 
upon said Motion and to enable the Clerk to thereafter 
prepare and transmit the record with such corrections as 


may be ordered to the Appellate Court. 
Wherefore, Appellants pray that the Court make and 


enter an Order extending the time for the filing of the 
record and docketing the Appeal to and including De- 
cember 24, 1947. 


Dated this 20th day of November, 1947. 


JOHN M. MARTIN and 
PiewNi< L. MAR PINGS 


iy Frank L. Mantis 
Attorneys for Appellants 
[ Verified. ] 
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ORDER 


Pursuant to the above and foregoing petition, and good 
cause appearing therefor: 


It Is Hereby Ordered that pursuant to Rule 13 of 
the Rules of the United States Circuit Court of Appeals 
for the Ninth Circuit, the time for filing the record and 
docketing the Appeal in the above entitled cause is here- 
by extended to and including December 24, 1947. 


Dated this 20th day of November, 1947. 


ep eR STEPHENS 
Judge of the United States Circuit Court of Appeals, 
Ninth Circuit. 


[Endorsed]: Filed Nov. 21, 1947. Paul P. O’Brien, 
Clerk. 


[| Title of Circuit Court of Appeals and Cause] 


woe wees STATEMENT OF POINTS ON 
Tien THEY INTEND TO RELY ON AP= 
PEAL 


Come now the Appellants and, pursuant to Rule 19 of 
the above entitled Court, state the points on which they 
intend to rely on their appeal, as follows: 


1. The District Court erred in instructing the jury 
that if the jury found that Appellants’ lease could not 
have been sold, then their verdict will be zero. 


2. The District Court erred in failing to instruct the 


jury that it should assume that Appellants’ lease could 
be sold. 
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3. The District Court erred in instructing the jury 
that the amount of their verdict for Appellants should be 
the amount that the Appellants’ lease could have been 
sold for on the open market for cash on December 23, 
1944, or shortly thereafter, above what Appellants would 
have to have paid under all its terms and conditions. 


4. The District Court erred in instructing the jury 
that Appellants’ lease had been cancelled by this pro- 
ceeding. 


5. The District Court erred in instructing the jury 
that if the jury found that the interest of Appellants 
under their lease was so speculative and conjectural that 
no purchaser in the open market would have purchased 
the same except for a nominal consideration, that then 
their verdict as to Appellants must be in a nominal figure 
only. 


6. The District Court erred in failing to interpret for 
the jury Appellants’ lease, and further erred in failing to 
instruct the jury as to the legal rights of the lessor and 
lessee thereunder as interpreted by the Court. 


7. The District Court erred in failing to instruct the 
jury that the interpretation of Appellants’ lease as testi- 
fied to by Appellee’s witnesses was erroneous. 


8. The District Court erred in finding and holding that 
the measure of just compensation for the taking of Ap- 
pellants’ lease was limited to the market value thereof and 
wholly dependent upon whether such lease could be sold. 


OF The District Goure erred in excluding evidenes.. 
to the taking being a breach of contract by Appellee. 


10. The District Court erred in excluding evidence as 
to the right which Appellants would have had to sue in 


— 
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the United States Court of Claims for breach of contract 
and as to the value of such right, had Appellee, instead 
of filing the Amended Declaration of Taking and _ its 
Amended and Supplemental Complaint, merely refused on 
December 23, 1944 to further perform its obligations 
under Appellants’ lease with Appellee. 


11. The District Court erred in holding that it was 
without power to determine in this proceeding the amount 
of just compensation which Appellants were entitled to 
recover for the taking, cancellation or frustration of Ap- 
pellants’ option rights contained in Appellants’ lease by 
reason of the condemnation of Appellants’ lease. 


12. The District Court erred in failing to instruct the 
jury that Appellants were entitled to recover as just com- 
pensation in this action for the taking of Appellants’ 
option rights the difference between the option price of 
the shipyard site, facilities and machinery, and the rea- 
sonable value of the shipyard site, facilities and machinery 
as of December 23, 1944. 


13. The District Court erred in admitting in evidence . 
correspondence between Appellants and Appellee as to 
Appellants’ offer of compromise. 


14. The evidence is insufficient to justify the verdict 
of zero and the judgment of nothing. 
15. The verdict of zero and judgment of nothing are 


contrary to the evidence. 


16. The verdict of zero and judgment of nothing do 
not constitute compensation and are against law. 


17. The verdict and judgment as to Appellants are 
a miscarriage of justice and the taking of private prop- 
erty without just compensation. 


1454. Tavares Construction Company, Inc., et al., 


18. The District Court erred in denying Appellants’ 
Motion for a New Trial. 


Dated this 16th day of December, 1947. 


JOHN M. MARTIN and 
FRANK L. MARTIN, JR. 
By Frank L. Martin, Jr. 
Attorneys for Appellants 


Copy received, Dec. 17th, 1947. Joseph F. Mc Pherson, 
Spec. Asst. to Atty. Gen. 


[Endorsed]: Filed Dec. 23, 1947. Paul P. O’Brien, 
Clerk. 


[Title of Circuit Court of Appeals and Cause] 


APPELLANTS PEDITION FOR ORDER PORSCHE. 
TAIN EXEielts ©TO BE CONSIDERED 
ORIGINAIO RM AS PART OF APEEAR 


Appellants respectfully petition the above entitled Court ° 
for an Order that the following exhibits will be con- 
sidered in their original form as a part of the record on 
appeal without the necessity of incorporating them in the 
printed record: 


1. The following exhibits which pertain primarily to 
the issues as to defendants other than appellants and 
probably not necessary for the determination of this Ap- 


peal, but which should be considered as a part of the 
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record on appeal in order that the complete record may 
be before the Court: 

(a) Plaintiff's Exhibit No. 1 and Defendants’ 
Exhibits D, E, F, K and N, being large maps of the 
parcels and area. 

(Exhibit S, being a large map showing the ship- 
yard as of the date of taking will be printed in the 
record. ) 

(oeverendants Exhibits A, B, C, L, M, Xey 
and Z, being various leases and letters relating to in- 
terests of defendants other than appellants. 


2. The following exhibits which are photographs are 
not of sufficient importance other than to give the Court 
a view of various portions of the shipyard, and which 
can be better viewed from the originals: 


Paeneantc Exiibits G, H, 1, J. O, P, T andi 


(Exhibit J is a large panorama view and would be 
very difficult of reproduction. 


Exhibit V, being an airview photograph of the 
shipyard will be printed in the record.) 


3. Defendants’ Exhibit R, being a large model of the 
Shipyard, is impossible of reproduction in the printed 
record. (Exhibit S, which is a large map depicting every- 
thing shown on the Model, will be printed in the record.) 


Appellants believe that because of the nature of the 
aforesaid exhibits and the limited use thereof on the ap- 
peal that not only unnecessary encumbering of the printed 
record can be avoided by the granting of this petition 
but that such use as the Court may desire to make of 
such exhibits can be better afforded by examining the 
originals in most instances. 
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Wherefore, Appellants pray that this petition be granted 
and for an Order of the Court that Plaintiff’s Exhibit 1 
and Detendanmic: i<tapits AB, C, D, E, F, G) Heinle 
ly M, N, OVEeR et, U,V, X, Y, and Z betconeiderce 
as a part of the record on appeal without the necessity 
of incorporating them in the printed record. 

Respectfully submitted, 
JOHN M. MARTIN and 
FRANK L. MARTIN, JR. 
By John M. Martin 
Attorneys for Appellants 


{ Verified. | 


Received copy this 17th of December, 1947. Joseph F. 
McPherson, Spec. Asst. to Atty. Gen. 


ORDER 


Pursuant to the above and foregoing Petition and good 
cause appearing therefor: 


lt Is Herebye@rdered that Plaintifi’s Exhibit |) and 
Defendants Exige’, 6, C, D, E, F, G, Aya 
L, M, NVOMERER. EU, V, X. Y and Zberconsidencad 
as a part of the record on appeal in their original form 
without the necessity of incorporating them in the printed 
record. 


Dated this 29th day of December, 1947. 


MRANCIS A. GARRE@rgs 
Judge of the United States Circuit Court of Appeals, 
Ninth Circuit. 


[Endorsed]: Filed Dec. 29, 1947. Paul P. O’Brien, 
Clerk. 
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[Title of Circuit Court of Appeals and Cause] 


PEt EXHIBITS “S” AND “V” NEED 
Nei ERINTED WITHIN PRINTED TRAN= 
SCRGUE Th 


Good cause therefor appearing, It Is Ordered that Ex- 
hibits “S” and “V”’, being a large aerial photograph and a 
large photostatic map, need not be reproduced in the 
printed transcript of record, but will be considered by the 


Court in their original form. 


Die else GARR ECE 
Senior United States Circuit Judge 


Dated: San Francisco, Calif., January 13, 1948. 


[Endorsed]: Filed Jan. 13, 1948. Paul P. O’Brien, 
(lene 


